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FRANCIS SCOTT KEY AS A LAWYER, 


By Eucene L. Dipier. 


RANCIS SCOTT .KEY possessed in a 
singular and unusual degree the deli- 
cate fancy of the poet, and the strong reason- 
ing faculty of the lawyer. His fame as the 
author of the first of our national songs, 
“The Star-Spangled Banner,” has dimmed 
his earlier reputation as a lawyer. He was 
thirty-five years old when he wrote his im- 
mortal song, but he had already acquired a 
prominent place among those who flourished 
in what has been most appropriately called 
“the golden days of the Maryland bar,” when 
such men as William Pinkney, Luther Mar- 
tin, William Wirt, Robert Goodloe Harper, 
Reverdy Johnson and John Nelson formed 
an unrivalled galaxy of legal giants. 

Key was born in the midst of the Ameri- 
can Revolution, on August 1, 1779, and his 
father, Colonel John Ross Key, served with 
distinction in the Continental Army and con- 
tributed liberally in money to the support 
of the glorious cause of American independ- 
ence. After graduating at St. John’s Col- 
lege, Annapolis, Maryland, high in the 
class known as the “Tenth Legion,” 
on account of the remarkable brilliancy 
of its members, young Key studied law 
in the office of his uncle, Philip Bar- 
ton Key. He was admitted to the bar in 
1801, and began to practise in Frederick, 
Maryland, in the county of which he was a 
native. Seeking a wider field for profes- 
sional honors, he removed to Georgetown, 
D. C., and entered upon a successful career 
in Washington, Baltimore, Annapolis and 
other cities. 





He frequently appeared before the bar of 
the Supreme Court of the United States 
where he distinguished himself by his chaste, 
elegant and finished eloquence. One of his 
ablest arguments before this high tribunal 
was made in March, 1825, upon a question 
involving the seisure, by a revenue cutter, 
and the confiscation of a vessel engaged in 
the African slave trade. Not only was 
there a large amount of money involved in 
the suit, but certain moral considerations of 
great delicacy. Mr. Key opened the case 
for the United States, having been engaged 
to assist the Attorney General, the cele- 
brated William Wirt. On the other side 
were Charles J. Ingersoll, of Philadelphia, 
and John M. Berrien, of Georgia. The case 
attracted great attention, and the Supreme 
Court was crowded by lawyers, politicians, 
members of Congress, fashionable women 
and idle men. Mr. Key, who was deeply in- 
terested in the case from a moral as 
well as a professional point of view, made 
his opening argument with a force, an en- 
ergy, a beauty of language, a power of logic, 
and a richness of fancy which astonished 
even his most admiring friends. He closed 
his speech with a picture of the horrors of 
the “middle passage,” (after describing the 
unhappy lot of the poor wretches, who were 
seized and carried off from their homes, 
their families and friends) in a style of burn- 
ing eloquence that might have done honor 
to a Pitt or a Wilberforce. 

Mr. Key was an enthusiastic promoter of 
the African Colonization Society whose ob- 
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ject was to settle emancipated slaves in Li- 
beria. Henry Clay, John Randolph and 
other broad-minded Southerners, were 
deeply interested in this object, believing 
that it offered the best and most practical 
solution of the Slavery question. Mr. Key’s 
interest in the matter was no doubt the rea- 
son why he was retained to represent the 
United States in the case just cited, as it was 
the inspiration of his eloquence on the occa- 
sion. He was most exact in.all his profes- 
sional engagements; in fact, he was a model 
Christian gentleman and lawyer. Few per- 
sons are now living who ever heard him 
speak, but tradition has brought down to 
our time something interesting about his 
personal qualities: his voice possessed a 
touching pathos, a sympathetic tone, and a 
persuasive tenderness that won the ears and 
the hearts of all who heard him; his words 
flowed with the ease, sweetness, and clear- 
ness of a mountain stream; his language was 
choice and classical, and appealed with irre- 
sistible force to the cultivated, the educated, 
the refined. He had the enthusiasm of the 
poet with the power of logical reasoning. 
His brilliant fancy threw a charm over the 
driest legal questions; indeed, it may be said 
of him as Dr. Johnson said of Goldsmith, “he 
touched nothing which he did not ornament.” 

No one who saw Key only in the retire- 
ment of domestic life, participating in the 
sports of his children, his dreamy eyes melt- 
ing with tenderness, his sensitive mouth 
wreathed in smiles, could believe that this 
same gentle, courteous gentleman was 
capable of becoming the fiery Rupert of the 
forum, the Richard Coeur de Lion of the 
arena, the Bavard of.debate. Fervid, im- 


passioned, enthusiastic, he possessed a 


splendid reserve force which concealed the 
pure gold imprisoned in his warm heart. 

For many years Mr. Key’s winter home 
was in Georgetown, which was a city before 
Washington was a town, and, in the first 
quarter of the nineteenth century, was the 





favorite, residence of distinguished states- 
men, lawyers, arid government officials. One 
of Mr. Key’s most intimate friends was the 
cynical, erratic and brilliant John Randolph. 
They carried on a very confidential corres- 
pondence for many years; Key’s religious 
nature impressed itself so strongly upon the 
Virginia statesman that his faith in Chris- 
tianity, which had been weakened in his 
youth by reading the works of Voltaire and 
other French infidels, was revived, and, dur- 
ing the balance of his life, he was a believer 
in the faith of his ancestors. Randolph had 
so high an opinion of Key’s ability that he 
once wrote to him: “Were I Premier (of 
Great Britain) I should certainly translate 
you to the See of Canterbury.” 

Mr. Key was the leading counsel in the 
celebrated Gaines case, in the early period of 
the proceedings before the Supreme Court 
of the United States. This case came up 
from the United States court.of Louisiana, 
and was before the Supreme Court, off and 
on, for thirty years and more. Mr. Key 
devoted much time and study to the case, 
and was convinced that Mrs. Gaines had 
been cruelly wronged, and unjustly deprived 
of the great fortune left by her father, Daniel 
Clarke of New Orleans. The lady had 
studied the case ab initio, and could give the 
lawyers points in the matter. 

When the opposing counsel in the Gaines 
case claimed for his clients all those valuable 
lands in New Orleans, of which Daniel 
Clarke died possessed, upon the ground that 
they were evidently Clarke’s children because 
they bore so great a likeness to him, physi- 
cally—-Mr. Key, in his reply, said he was not 
impressed with that argument; but, on the 
other hand that Myra Clarke Gaines showed 
that she was his daughter because she had all 
the strong and sturdy qualities which her 
father possessed. 

Mr. Key died before the cause was finally 
sett!ed; so did other lawvers, who were en- 
gaged on either side, as weil as judges in the 
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lower courts and the Supreme Court. It 
was not until 1869 that the case was finally 
settled, but Mrs. Gaines recovered only a 
small portion of her father’s immense for- 
tune, the lawyers’ fees and the costs having 
swept away the bulk of the property in 
litigation. 

Mr. Key was the intimate personal and 
confidential friend of President Jackson, as 
well as his trusted legal adviser. During 
the Nullification troubles in South Carolina, 
the President sent him on a confidential mis- 
sion to Charleston, and it is said that his 
great tact, forbearance and diplomacy did 
much to avert an outbreak against the 
Government. . 

In recognition of his legal ability and high 
standing at the bar, President Jackson, on 
June 29, 1833, appointed him United States 
Attorney for the District of Columbia; and 
‘was so well pleased with the manner in 
which he discharged his duties that, on June 
6, 1837, he reappointed him to the same 
office; and, at the expiration of his second 
term, President Van Buren -renewed the 
appointment. 

It should be remembered that, during the 
thirtv-three years Mr. Key practised before 
the Supreme Court, his contemporaries 
were Daniel Webster, Thomas Addis Em- 
met, Walter Jones, Rufus Choate, besides 
his illustrious Maryland contemporaries, al- 
ready mentioned in the first paragraph of 
this article. It required a lawyer to be 
possessed of commanding talents and pro- 
found legal learning to cope with such an- 
tagonists. On the bench of our great tri- 
bunal of justice in those days sat Chief Jus- 
tice Marshall, Associate Justice Story, Chief 
Justice Taney, and other learned jurists. 
The legal battles fought in that great arena 
were battles of the giants. They were fought 
men who were the Alexanders, the 
Cesars, the Napoleons of the American bar. 
Francis Scott Key occupied a high, but not 
the highest place among his contemporaries: 


by 








he was not the peer, as a lawyer, of Webster, 
Pinkney, Wirt, Taney and Harper; but, as 
a man, he was not surpassed by any, and 
equalled by few men of his generation. 
Key enjoyed the advantage of attending 
the Court of Appeals of Maryland, while 


studying law at Annapolis. All the leading 
lawyers of the State practised in that court. 
In this way he gained much legal knowledge 
not found in the books—practical knowledge, 
which was of great use to him when he came 
to the bar. One of the judges of the Court 
of Appeals when he was admitted to practice 
was Judge Nicholson, his brother-in-law, 
who afterwards had the “Star Spangled 
Banner” printed. 

Key was the master of many inherited 
slaves, and he was their true and generous 
friend, always keenly alive to their best 
interests, and doing everything to promote 
their happiness and comfort. He was the 
unpaid counsel of the colored people on all 
occasions. He knew their true interests 
better than they did themselves, and when 
one Dr. Trandall was indicted and tried for 
exciting the negroes to insurrection in the 
District of Columbia, Mr. Key wrote a 
pamphlet denouncing the wickedness of such 
incendiary conduct. 

A man named Lawrence attempted 
shoot President Jackson at the Capitol. 
Fortunately, his pistol missed fire, and the 
brave old General advanced upon his would- 
be assassin, with cane uplifted, ready tostrike 
him down, but the man was hurried away 
before the General could reach him. Mr. 
Key, as United States Attorney for the Dis- 
trict of Columbia, had to investigate the 
matter. He was placed in a very delicate 
position, for some ‘of the more excitable 
Democrats saw in the attempt upon the life 
of their idol a conspiracy of his political 
enemies to get him out of the way. But, 
after a thorough examination, the assassin 
was found to be insane, and was locked up. 
Key was a Democrat, and, as already men- 


to 
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tioned, a devoted personal and _ political 
friend of General Jackson, but, in the con- 
scientious discharge of his duty, as United 
States District Attorney, he saw that the 
would-be assassin, Lawrence, had the protec- 
tion of the law which he had violated. 

In a recent conversation with General 
James Howard, grandson of Francis Scott 
Key, and of Colonel John Eager Howard, 
(an illustrious ancestry), he said he remem- 
bered his grandfather Key very well, and in 
the most interesting manner recalled his 
youthful recollections of Mr. Key’s last visit 
and death. He had not long before returned 
from a professional visit to Fond du Lac, 
and he spoke of the case which took him 
there, and of the fee which consisted of sev- 
eral lots in that town. General Howard in- 
herited the original portrait on wood which 
is reproduced in this article. Major Mc- 
Henry Howard, another grandson, who has 
successfully practised the profession which 


his grandfather adorned, has been most kind | 


and obliging in furnishing material for this 
article, and has taken pains to verify dates 
by referring to family papers. 


Mr. Edwin Higgins, of the Baltimore bar, | 
who has been engaged for several years in | 


collecting the facts for an elaborate life of 
Francis Scott Key, has naturally been deep- 
ly interested in an article on Key as a lawyer, 
and he has permitted the use of a succinct, 
striking, and remarkable grouping of inci- 
dents, each of which has some bearing upon 
the author of the “Star-Spangled Banner.” 
This interesting paragraph will be a fitting 
conclusion to this article. As it is one of 
those rare pieces of writing that cannot be 
abridged without being spoiled, and cannot 
be changed without being deformed, it is 
given in Mr. Higgins’ own language: 

“T stood at the close of the day upon the 
portico of the Peabody Institute, in Balti- 
more. The deepening shadows were gath- 
ering about the Mount Vernon Place Meth- 








odist Episcopal Church, and it appears to 
me an exquisite monument to the memory 
of Francis Scott Key, for it was upon its 
site he fell asleep January 11, 1843. In the 
square to the left stands the effigy in bronze 
of Roger Brooke Taney, Chief Justice of the 
Supreme Court. He married Mr. Key’s sis- 
ter. To the east, George Peabody, the 
benefactor of two worlds, adorns the square. 
He was a member of the same rifle corps 
with Mr. Key in the War of 1212. The In- 
stitute stands upon the site of the old resi- 
dence of John P. Kennedy, author and 
statesman. He gave the first place to the 
‘Star-Spangled Banner’ in his Autograph 
Leaves of American Writers. 1 looked up- 
on the monument to Washington, the first 
erected to his memory, and I recalled the 
fact that General John Ross Key, the father 
of Francis Scott Key, was a friend of Wash- 
ington; that he marched to Boston and parti-: 
cipated in the organization of the Revolu- 
tionary Army; that Washington, when 
President, visited General Key’s home and 
doubtless placed his hand in blessing upon 
the head of the boy whose song has thrilled 
the hearts of millions and inspired them with 
love of country. The site of the monument 
was a gift from John Eager Howard, hero 
and benefactor, and one of his sons married 
the daughter of Francis Scott Key.” 
Baltimore has recently erected an eques- 
trian statue of John Eager Howard in one 
of the squares which he gave the city. This 
tardy honor to the most gallant soldier that 
Maryland gave to the Continental Army 
shows that this one of the original Thirteen 
States does not altogether forget her worthy 
sons. Let her remember Francis Scott Key, 
another of her sons deserving of monumen- 
talhonor. There is a vacant place in Wash- 
ington Square between the sitting figure of 
Taney and the equestrian figure of Howard. 
Let it be filled by the standing figure of the 
author of the “Star-Spangled Banner.” 
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RESPECT THE ASS. 
Davies v. Mann, 10 M. & W. 546. 


By J. B. MAcKENZIE. 


Per Curiam. 


In evil hour, the toil-spent ass 

Upon a highway Davies turned, 

Along whose marge was humid grass, 
Repast from which was ten times earned. 


With forefeet bound, while thus it cropped 
The esculent, with hurried gait, 

Mann’s equipage (had this but stopped 
Regret on us would hang no weight) 


Approaching by a stiff decline, 

Passed o’er the hapless quadruped; 
When—crushed its all too brittle spine— 
The vital spark instanter fled. 


Hardship unequalled has been wrought 
By that rare animal’s demise; 

With issue big the plaint is fraught: 
Let Judges to th’occasion rise. 


For such a wrong ’tis clear to all 
Money’s requital will be dross; 
Yet on some one the load must fall 
Ensuing from the tragic loss. 


Mann’s pocket should, we reason, bear 
The cost; for had his Jehu shown 

A reasonable amount of care, 

His friend would Davies not bemoan. 


The Court, besides, nem. con., agree 

That, e’en if plaintiff were to blame, 

The roadsters would—with rein less free — 
Have left unbruised that donkey’s frame. 
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THE CONFLICTING OPINIONS IN THE MERGER CASE. 


By Bruce Wyman, 


Of the Faculty of Law in Harvard University. 


OW that the opinions in the great case of 
the Northern Securities Company, et al. 

v. the United States, are published, it would 
seem that it ought to be possible at last to 
come to some definite conclusions as to the 
power of the Federal Government to deal 
with the combination in restraint of trade. 
But the truth of that most important matter 
seems to elude us still; we understand more 


about it, to be sure, but we do not know 


many things that we would wish. Of these 
uncertainties that thus remain, many com- 
plain; yet, upon the whole it seems well that 
the development of these extensive functions 
should be slow. So fundamental a problem 
to society as that of the trusts should not be 
dealt with except upon the cautious basis of 
experimentation, 

Nor is the division in the Court to be de- 
plored; it is as necessary for the proper solu- 
tion of these basal questions that there 
should be an effective minority as that there 
should be an efficient majority. 
the great issues of life, there is some truth 
upon each side; a settlement, therefore, can- 
not come about except by some compromise 
in the end, when each understands the other. 


Therefore, due weight must be given in - 


any discussion, not only to the majority opin- 
ions of Mr. Justice Harlan and Mr. Justice 
Brewer, but also to the minority opinions of 
Mr. Justice White and Mr. Justice Holmes. 
For what is of permanent interest in these 
opinions is not so much the dispute over the 
particular facts as the argument upon the 
general principles. It is to that end that the 
extracts which follow have been made. 
The argument of Mr. Justice Harlan -is 
thoroughgoing, as may be seen from this quo- 
tation: “The means employed in respect of 


As in all of | 





the combinations forbidden by the Anti-Trust 
Act, and which Congress deemed germane to 
the end to be accomplished, was to prescribe 
as a rule for interstate and international com- 
merce, (not for domestic commerce,) that it 
should not be vexed by combinations, con- 
spiracies or monopolies which restrain com- 
merce by destroying or restricting competi- 
tion. We say that Congress has prescribed 
such a ruie, because in all the prior cases in 
this Court the Anti-Trust Act has been con- 
strued as forbidding any combination, which 
by its necessary operation destroys or re- 
stricts free competition among those en- 
gaged in interstate other 
words, that to destroy or restrict free com- 
petition in interstate commerce was to re- 
strain such commerce. Now, can this Court 
say that such a rule is prohibited by the Con- 
stitution or is not one that Congress could 
appropriately prescribe when exerting its 
power under the commerce clause of the 
Constitution? Whether the free operation 
of the normal laws of competition is a wise 
and wholesome rule for trade and commerce 
in an economic question which this Court 
need not consider or determine. Undoubt- 
edly, there are those who think that the gen- 
eral business interests and prosperity of the 
country will be best promoted if the rule of 
competition is not applied. But there are 
others who believe that such a rule is more 
necessary in these days of enormous wealth 
than it ever was in any former period of our 
history. Be all this as it may, Congress has, 
in effect, recognized the rule of free compe- 
tition by declaring illegal every combination 
or conspiracy in restraint of interstate and 
international commerce. As in the judgment: 


commerce: in 
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of Congress the public convenience and the 
general welfare will be best subserved when 
the natural laws of competition are left un- 
disturbed by those engaged in interstate 
commerce, and as Congress has embodied 
that rule in a statute, that must be, for all, the 
end of the matter, if this is to remain a Gov- 
ernment of laws, and not of men. Many sug- 
gestions were made in argument based upon 
the thought that the Anti-Trust Act would in 
the end prove to be mischievous in its con- 
sequences.” 

Undoubtedly, the most important feature 
of the Merger Case is the opinion of Mr. Jus- 
tice Brewer, for in this, although concurring, 
pains are taken to limit the operation of the 
act to unreasonabie restraint of competition, 
as this excerpt will show: “I cannot assent 
to all that is said in the opinion just an- 
nounced, and believe that the importance of 
the case and the questions involved justify a 
brief statement of my views. First, let me 
say that while I was with the majority of the 
Court in the decision in United States v. 
Freight Association, (166 U. S. 266,) followed 
by the cases of United States v. Joint Traffic 
Association, (171 U. S.. 505,) Addystone 
Pipe & Steel Company v. United States, (175 
U. S. 211,) and Montague & Company v. 
Lowry, decided at the present term, and 
while a further examination (which has been 
induced by the able and exhaustive argu- 
ments of counsel in the present case) has not 
disturbed the conviction that those cases 
were rightly decided, I think that in some re- 
spects the reasons given for the judgments 
cannot be sustained. Instead of holding that 
the Anti-Trust Act included all contracts, 
reasonable or unreasonable, in restraint of 
interstate trade, the ruling should have been 
that the contracts there presented were un- 
reasonable restraints of interstate trade, and 
as such within the scope of the act. That 
act, as appears from its title, was leveled at 
only ‘unlawful restraints and monopolies.’ 
Congress did not intend to reach and destroy 





those minor contracts in partial restraint of 
trade which the long course of decisions at 
common law had affirmed were reasonable 
and ought to be upheld. The purpose rather 
was to place a statutory prohibition with pre- 
scribed penalties and remedies upon those 
contracts which were in direct restraint of 
trade, unreasonable and against public pol- 
icy. Whenever a departure from comman 
law rules and definitions is claimed, the pur- 
pose to make the departure should be clearly 
shown. Such a purpose does not appear and 
such a departure was not -intended. 

I cannot look upon it as other than 
an unreasonable combination in restraint of 
interstate commerce—one in conflict with 
State law and within the letter and spirit of 
the statute and the power of Congress. 
Therefore, I concur in the judgment of af- 
firmance. I have felt constrained to make 
these observations for fear that the broad 
and sweeping language of the opinion of the 
Court might tend to unsettle legitimate busi- 
ness enterprises, stifle or retard wholesome 
business activities, encourage improper dis- 
regard of reasonable contracts and invite un- 


| necessary litigation.” 


| 


Mr. Justice White, as might have been 
predicted, based his dissent upon the rights 
of the States: “Under this conception of the 
power of the States, universally prevailing 
and always acted upon, the entire railroad 
system of the United States has been built 
up. Charters, leases and consolidations un- 
der the sanction of State laws lie at the basis 
of that enormous sum of property and those 
vast interests represented by the railroads 
of the United States. . . . If the question be 
looked at with reference to the powers of the 
Federal and State governments, the general 
nature of the one and the local character of 
the other, which it was the purpose of the 
Constitution to create and perpetuate, it 
seems to me evident that the contention that 
the authority of the National Government 
under the commerce clause gives to Con- 
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gress the right to regulate the ownership | 
of stock in railroads chartered by State au- 
thority is absolutely destructive of the Tenth | 
Amendment to the Constitution, which pro- | 
vides that ‘the powers not delegated to the | 
United States by the Constitution, nor pro- | 
hibited by it to the States, are reserved to the | 
States respectively or to the people.’ This | 
must follow, since the authority of Congress 
to regulate on the subject can in reason alone | 
rest upon the proposition that its power over 
commerce embraces the right to control the 
ownership of railroads doing in part an in- | 
terstate commerce business. But power to 
control the ownership of all such railroads | 
would necessarily embrace their organization. 
Hence it would result that it would be in the 
power of Congress to abrogate every such | 
railroad charter granted by the States from 
the beginning if Congress deemed that the | 
rights ‘conferred by such State charters tend- 
ed to restrain commerce between the States 
or to create a monopoly concerning the | 
same. Besides, if the principle be acceded | 
to, it must in reason be held to embrace every 
consolidation of State railroads which may | 
do in part an interstate commerce business, | 
even although such consolidation may have | 
been expressly authorized by the laws of the | 
States creating the corporations. It would 
likewise overthrow every State law forbid- | 
ding such consotidations, for if the owner- | 
ship of stock in State corporations be within | 
the regulating power of Congress under the | 
commerce clause and can be prohibited by | 
Congress, it would be within the power of | 
that body to permit that which it had the 
right to prohibit. Indeed, the natural reluc- 
tance of the mind to follow an erroneous | 
principle to its necessary conclusion, and | 
thus to give effect to a grievous wrong aris- | 
ing from the erroneous principle, is an ad- 
monition that the principle itself is wrong.” 
Mr. Justice Holmes in his unexpected con- | 
currence in the dissent furnishes the most’) 
interesting opinion. He proposes to base his | 


opinion upon simple interpretation, but he 
cannot at times avoid the revealing of his 
social conscience any more than he can fail 
to exercise his literary art: “Great cases, 
iike hard cases make bad law. For great 
cases are called great, not by reason of their 
real importance in shaping the law of the 
future, but because of some accident of im- 
médiate overwhelming interest which ap- 
peals to the feelings and distorts the judg- 
ment. These immediate interests exercise a 
kind of hydraulic pressure which makes what 
previously was clear seem doubtful, and be- 
fore which even well settled principles of law 
will bend. What we have to do in this case 
is to find the meaning of some not very diffi- 
cult words. . . . The provision has not been 
decided, and, it seems to me, could not be de- 
cided without a perversion of plain language, 
to apply to an arrangement by which com- 
petition is ended through community of in- 
terest—an arrangement which leaves the 
parties without external restriction. That 
provision taken alone, does not require that 
all existing competitions shall be maintained. 
It does not look primarily, if at all, to com- 
petition. It does simply require that a party’s 
freedom in trade between the States shall not 
be cut down by contract with a stranger. . 

To suppress competition in that way is one 
thing; to suppress it by fusion is another 
The !aw, I repeat, says nothing about com- 
petition, and only prevents its suppression 
by contracts or combinations in restraint of 
trade, and such contracts or combina- 
tions derive their character as restraining 
trade from other features than the suppres- 
sion of competition alone... . For again, 
I repeat, if the restraint on the free- 
dom of the members of a combination 
caused by their entering into partnership 
is a restraint of trade, every such com- 
bination caused by their entering into part- 
nership is a restraint of trade, every such 
combination, as well the small as the great, 
is within the act. In view of my interpreta- 
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tion of the statute, I do not go further into 
the question of the power of Congress. That 
has been dealt with by my brother, White, 
and I concur in the main with his views. I 
am happy to know that only a minority of my 
brethren adopt an interpretation of the law, 
which in my opinion would make eternal the 
bellum onmmium contra omnes and disintegrate 
society so far as it could into individual 
atoms. If that were its intent I should re- 
gard calling such a law a regulation of com- 
merce as a mere pretence. It would be an 
attempt to reconstruct society. I am not 
concerned with the wisdom of such an at- 
tempt, but I believe that Congress was not 
entrusted by the Constitution with the power 
to make it and I am deeply persuaded that 
it has not tried.” 

The four opinions that have been given 
upon this merger case to a certain extent 
must all be taken into the account in any 
estimate of the decision. These conflicting 
opinions leave us much in doubt, but they 
also give us much information. Certain 
things should be held to be. settled by 
the majority, notwithstanding the dissent 
of the minority. But it must be recognized 
also that many things remain unsettled by 
reason of the division of the Court. Upon 
the whole, therefore, we may say nothing of 
this whole adjudication without qualification. 
No doctrine can be deduced from any one 
opinion with safety unless the limitation put 
upon it by some other opinion is made in the 
same statement. Now that the gist of the 
opinion of each of the justices has been given 
separately, the more difficult task will be 
undertaken of discovering how they stand 
with relation to one another upon the prin- 
cipal points in issue. 

Perhaps the two most general questions 
as to the Federal trust legislation are first, 
as to its validity, and, second, as to its 
extention. 'Whether the present anti-trust 
law is constitutional, and by anticipation what 
anti-trust laws would be permissible is the 


-inalienable rights of every citizen.” 





first problem. The second question: is, to 
what restraint of trade the present act ap- 
plies, and against what forms of consolida- 
tion it may be enforced. And yet in a way, 


_ these problems cannot be separated, since 


the constitutionality of a statute depends 
upon the extention that it may have, while 
conversely limitation of its scope may save 
its constitutionality. Upon the whole it is as 
a complex question like this, rather than as a 
series of questions, that the judges have 
treated the case. 

That anti-trust legislation may be consti- 
tutional in general must be regarded as set- 
tled beyond dispute. Mr. Justice Harlan is 
quite justified in claiming that it does not go 
beyond due process of law to forbid by legis- 
lation combination on restraint of trade. “All 
rights which men have in a civilized society 
are held subject to the established police 
power of the State’’; and the suppression of 
conspiracy when injurious to the public has 
been within that power from time imme- 
morial. It should be noted, however, what 
Mr. Justice Brewer points out, that “the 
scope of the act should be held to be limited 
by the power which each individual has to 
manage his own property and determine the 
place and manner of its investment; as free- 
dom of action in those respects is among the 
This 
distinction makes unnecessary the warning of 
Mr. Justice White that “the enforcement of 
the act means a subjection to absolute gov- 
ernment unrestrained by any of the prin- 
cipies which are necessary for the perpetua- 
tion of society and the protection of life, 
liberty and property.” It avoids also the 
absurdity to which Mr. Justice Holmes 
would reduce the matter, that “if the act is 
construed to affect the purchaser of shares in 
two railroad companies because of the effect 
it will have upon the competition of these 
roads, the mere existence of that man may 
become a crime.” Federal legislation, of 
course, can ony effect interstate commerce: 
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it carinot touch trade wholly within a State. 
This was one of.the most difficult points 


about the railroad merger, the Northern Se- | 
curities Company, it was claimed, was a New | 
Jersey corporation doing no business outside | 


that State. Mr. Justice Harlan says bluntly 
that this is not the truth of this matter taken 
as a whole, “this combination is within the 
meaning of the act a combination in restraint 


of interstate and international commerce.” | 


And Mr. Justice Brewer states simply that, 


“the holding corporation was a mere instru- | 


mentality by which the separate railroad 


properties were combined under one control, | 
that combination is as direct a restraint of 


trade by destroying competition as the ap- 


pointment of a committee to regulate rates.” | 


On the other hand Mr. Justice White puts it 
this way: “Can it on reason be maintained 


that to prescribe rules governing the owner- | 


ship of stock within a State in a corporation 
created bv it is within the power to prescribe 
rules for the regulation of intercourse be- 


tween citizens of different States?” And | 
Mr. Justice Holmes adds, “the fact that | 


trade or commerce may be indirectly affected 
is not enough, interstate commerce depends 


upon population, but Congress could not | 
upon that ground undertake to regulate mar- | 


riage and divorce, there would then be no 


part of the conduct of life with which on | 


similar principles Congress could not inter- 
fere.” 


The real inquiry, therefore, becomes | 


whether this creation of the securities com- 
pany involved a combination in restraint of 


interstate commerce. Here again the opin- 
ions conflict. Mr. Justice Harlan as before | 


holds that it did, “necessarily by the combina- 
tion or arrangement, the holding company in 
the fullest sense dominates the situation in 
the interest of those who were shareholders 
in the constituent companies.” Mr. Justice 
Brewer reinforces this by the reminder that, 
“there was a combination by several indi- 
viduals separately owning stock in two com- 


peting railroad companies to place the con- 
trol of both in a single corporation, the pur- 
pose to combine and by combination destroy 
competition that existed before the organiza- 
tion of the corporation of the Securities Com- 
pany.” Mr. Justice White continues his 
argument that this is a simple corporation 
“investing in the stock of other corpora- 
tions,” while Mr. Justice Hoimes insists that 
“a combination or consolidation of existing 
roads, although in actual competition, into 
one company of exactly the same powers 
and extent would not be obnoxious to the 
law.” 

This discloses the principal issue raised 
by the minority, that all that has been done 
by all of these defendants is not contrary to 
the form of the statute. Surely the act is 
comprehensive enough; it provides as fol- 
lows: “Sec. 1. Every contract, combination in 
the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the 
several States, or with foreign nations, is 
hereby declared to be illegal. Every person 
who shall make any such contract or engage 
in any such combination or conspiracy, shall 
be deemed guilty of a misdemeanor, and on 
conviction thereof, shall be punished by fine 
not exceeding five thousand dollars, or by 
imprisonment not exceeding one year, or by 
both said punishments, in the discretion of 
the court. Sec. 2. Every person who shall 
monopolize, or attempt to monopolize, or 
combine or conspire with any other person 
or persons, to monopolize any part of the 
trade or commerce among the several States, 
or with foreign nations, shall be deemed 
guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not ex- 
ceeding five thousand dollars, or by impris- 
onment not exceeding one year, or by both 
said punishments, in the discretion of the 
court.” Yet square issue is taken. Mr. Jus- 
tice Harlan on one side declares that, “No 
scheme or device could more effectively or 
certainly come within the act or could more 
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effectively suppress free competition between 
the constituent companies.” While Mr. Jus- 
tice Holmes, on the other side, bases his 
opinion upon the belief that all that was done 
in the Merger affair was “neither in re- 
straint of trade nor monopolization.” 

Such is the Northern Securities Company 
v. the United States, taken by itself, and it 
is indeed difficult for one to assure him- 
self of the legal situation left by these con- 
flicting opinions. But the case does not 
stand alone, for it is from the point of view 
of the lawyer simply the last of a series of 
cases in the Supreme Court upon the anti- 
trust statute. These cases to this-date are 
as follows: United States v. E. C. Knight, 
156 U. S. 1; United States v. Transmission 
Freight Association, 166 U. S. 290; United 
States v. Fruit Traffic Association, 171 U. 
S. 585; Hopkins v. United States, 171 U. S. 
578; Anderson v. United States, 171 U. S. 
604; Addystone Pipe and Steel Company v. 
United States, 175 U. S. 211; Montague v. 
Lowry, and Northern Securities Company v. 
United States, both in the current volume. 

The holdings in these various cases may 
be recalled by a brief summary. In United 
States v. E. C. Knight Company it was held 
that the agreement or arrangement there in- 
volved had reference only to the manufac- 
ture or production of sugar by those en- 
gaged in the alleged combination, but if it had 
directly embraced interstate or international 
commerce, it would then have been covered 
by the Anti-Trust Act and would have been 
illegal; in United States v. Trans-Missouri 
Freight Association, that an agreement be- 
tween certain railroad companies providing 
for establishing and maintaining, for their 
mutual protection, reasonable rates, rules 
and regulations in respect of freight traffic, 
through and local, and by which free com- 
petition among those companies was re- 
stricted, was, by reason of such restriction, 
i!legal under the Anti-Trust Act; in United 
States v. Joint Tariff Association, that an 


arrangement between certain railroad com- 
panies in reference to passenger rates 
among the States, by which the railroads 
involved were not subjected to competition 
among themselves, was also forbidden by the 
act; in Hopkins v. United States and Ander- 
son v. United States, that the act embraced 
only agreements that had direct connection 
with interstate commerce, and that such com- 
merce comprehended intercourse for all the 
purposes of trade, in any and all its forms, 
including the transportation, purchase, sale 
and exchange of commodities between 
citizens of different States, and the power to 
regulate it embraced all the instrumentalities 
by which such commerce is conducted, but 
no more; in Addystone Pipe and Steel Co. v. 
United States, that the act of Congress made 
illegal an agreement between certain private 
companies or corporations engaged in differ- 
ent States in the manufacture, sale and trans- 
portation of iron pipe, whereby competition 
among them was avoided by the operation 
of a secret pool, was covered by the Anti- 
Trust Act; and in Montague v. Lowry, 
that a combination created by an agreement 
between certain private manufacturers and 
dealers in tiles, grates and mantels, in dif- 
ferent States, whereby they controlled or 
sought to control the price of such articles 
in those States, was condemned by the act 
of Congress. 

It may now be possible to speculate 
as to the final course of events to be 
anticipated upon each of the four points 
that have been raised: upon the constitu- 
tional question and upon the interstate com- 
merce question, upon the interpretation of 
the statute and upon the application of it. 
What, in fine, has the Federal Government 
done, and what may it do do with the combi- 
nation in restraint of trade that so threatens 


our industrial peace? 

First of all, anti-trust legislation is consti- 
tutional; it does not deprive any persons of 
life, liberty and property to prohibit therm 
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from entering into combinations in restraint 
of trade. The function of the State to inter- 
fere to maintain the ordinary processes of 
competition from such attack cannot be de- 
nied. It is, however, at present, not consti- 
tutional to prohibit an individual from acquir- 
ing such property as he will for any purpose 
that he pleases. The difference between 
these two things arises from the greater 
potentiality of the combination for the dis- 
ruption of the industrial order. This is the 
result of United States v. Trans-Missouri 
Freight Association, United States v. Fruit 
Traffic Association, Addystone Pipe Com- 
pany v. United States and Northern Securi- 
ties Company v. United States. 

In the second place, Federal legislation 
may interfere in all business operations that 
affect interstate commerce in any direct way, 
and confederacy to raise prices or to divide 
markets is within this. On the other hand, 
the Federal Government may not interfere 
to regulate the conduct of business opera- 
tions that have no direct effect upon inter- 
state commerce, as the manufacture of com- 
modities or the wages of laborers. Upon 
that point United States v. E. C. Knight and 
Hopkins v. United States are to be compared 
with Addystone Pipe and Steel Company v. 
United States, and Northern Securities 
Company v. United States. 

Third, all combinations of every sort are 
within the prohibition, whether in the form 
of pools, or trusts, or holding corporations, 
or other device. If the fact of existing con- 
spiracy be established, it is enough. The 
great question still remains unsettled wheth- 
er the single corporation which buys out- 
right the properties of former companies 
with intent to monopolize, is subject to dis- 
solution. The case of the Northern Securities 
Company v. United States is more nearly that 
than is the case of Montague v. Lowry; and 
obviously the law has gone far beyond 





United States v. Trans-Missouri Freight As- 
sociation and Addystone Pipe and Steel 
Company v. United States in that respect. 
There is still the conspicuous distinction 
that in the case of the holding corporation, 
a combination of existent corporations re- 
mains in existence defying the law; while in 
the case of the single corporation it is diffi- 
cult to find a continuing combination against 
the law after the transaction is complete. 

As a last point, it is to be remarked again, 
that by the opinion of five justices at least, 
the prohibition may extend only against un- 
reasonable restraint of trade. To sum the 
matter up, the present anti-trust law is now 
heid remedial, not substantial in its provis- 
ions. What is a combination in restraint of 
trade, or to monopolize it, remains a com- 
mon law question; the statute simply pro- 
vides effective Federal procedure—the in- 
junction and the indictment. Without doubt 
this is the most important result of the con- 
flict of the opinions in the Merger Case. By 
this alone a great advance is to be marked 
from United States v. Trans-Missouri 
Freight Association to Northern Securities 
Company v. United States. 

The portentous thing in all of these deci- 
sions is the force of the Federal Government. 
Upon the whole, one feels the conviction that 
there is power enough in the Federal Gov- 
ernment to deal with the trust problem. It 
will be well if that proves to be the outcome. 
What the situation requires is uniform regu- 
lation. This it can have alone from the gen- 
eral government. It means perpetual anar- 
chy for the industrial situation unless the 
artificial lines of the States be ignored and 
the commercial interests of the country be 
treated as a whole. The fate of the nation 
must be entrusted to the national govern- 
ment. Concessions may be made by the 
majority judges to the minority judges in all 
but. this. 
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THE NEGRO LAWYER. 


By WILLIAM TYREE. 


HE acuteness of the negro lawyer in the 
New South—for he is distinctly a 
product of the New South—and his keen 
insight into human nature, especially that of 
the white man, is well illustrated by the fol- 
lowing incident: 

In one of our Southern cities a warrant 
had been sworn out against a negro girl who 
had served in her young mistress’ family as 
her maid, for stealing a very handsome even- 
ing dress which had only been worn a very 
few times and which the girl greatly ad- 
mired. The girl was indicted, and in due 
course of time the case came to the City 
Court for trial. 

There happened to be in the city a negro 
attorney who was recognized by both white 
and colored citizens as an exceptionally 
bright negro, and him the girl retained as 
counsel, : 

As the day of the trial approached he was 
asked by many of his white friends if he 
would not prefer a jury composed of both 
white and colored men to sit upon the case, 
and to them all he gave the same answer, 
that he wanted a jury made up of white men 
entirely, .influential citizens, and, if possible, 
former slave owners. 

When the evidence had gone to the jury, 
and a verdict of guilty seemed inevitable, the 
attorney for the accused arose, ’mid perfect 
silence, and addressed the Court as follows: 

“May it please your Honor and gent’men 
of de jury,” and he leaned slightly over the 
desk in front of him toward the twelve men 
who sat opposite. “I propose to show you 
dat dis gal had no intention whatever of 
stealin’ dis dress. While we admit dat she 
was found wid dis dress in her possession, 
she did not intend to steal dis dress. Gent’- 
men, de circumstances are dese. Dis gal 





was invited to a party, and she had no party 
dress to wear; she knew dat her young mis- 
tiss had a wardrobe full of dresses, and she 
thought it would be no harm fur her to go 
to dat wardrobe and teck down one of them 
dresses and wear it to de party, intending 
to bring dat dress back in de mornin,’ after 
de party; bresh it nicely and hang it back in 
de wardrobe whar it belonged, jest as if it 
had never been tecken out of thar; and her 
young mistiss would know nothin’ bout it. 
But unfortunately, gent’men, dis culled gal 
was belated in gettin’ home from de party, 
and when she walked in in de mornin’, her 
young mistiss was up and caught her wid 
de dress on. 

“Now, gent’men, if dis gal had not been 
belated, as I have stated, de dress would have 
been back in its place and nobody would 
have been hurt. Now I ask you gent’men 
of de jury, as I know each and ev’y one of 
you has owned niggers, ef you haven’t had, 
at some time durin’ your life, your body- 
servant teck out of you’ wardrobe or trunk, 
some of you’ clothes and wear dem clothes 
off and return dem clothes to their place. 
Gent’men, you al! never considered dat steal- 
in’, and I am satisfied, gent’men of de jury, 
you don’t believe dat dis heah.gal,” and he 
turned around to his client, “intended to steal 
dat dress. 

“In view of the facts, gent’men, as I have 
stated dem I leave dis case in your hands, 
and believe dat your verdict will be one of 
acquittal for de accused.” 

The negro sat down amid much laughter. 
In a few minutes the jury filed into the court- 
room, the foreman pronouncing the verdict: 
“After considering all the evidence in the 
case, we find the accused not guilty.” 
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SOME QUESTIONS OF INTERNATIONAL LAW ARISING FROM 
THE RUSSO-JAPANESE WAR. 


Failure to Declare War and Alleged Violation of Korean Neutrality. 


By Amos S. HERSHEY, 
Associate Professor of European History and Politics, Indiana University. 


HE present Russo-Japanese War prom- 
ises to present an exceptionally inter- 
esting and important field for the application 
of certain principles of International Law, 
more especially for some of those modern 
rules governing the rights and duties wf 
neutral States and individuals' which are of 
recent origin and to the 
growth of which the United States has so 
largely contributed. Certain of these rules 
or customs may be said to be still in process 


comparatively 


of formation, or have not as yet been fully es- 
tablished by the general practice of nations; 
others are perhaps no longer observed, and 
are therefore of doubtful or decaying vali- 
dity. International Law is in a state of con- 
stant growth as well as of decay; for its rules 
are the result of international practice which, 
although based upon fundamental principles, 
varies in different times and under different 
circumstances. The present war may serve 
either to strengthen such customs as are in 
a stage of formation or of imperfect develop- 
ment on the one hand, or to weaken such as 
are in a state of decay on the other. These 
introductory. remarks may perhaps serve as 
a sufficient apology for a series of articles 
which aim to deal with certain questions sug- 
gested by the present struggle in the Far 
East, from the standpoint of International 
Law. 

War is an abnormal relation between indi- 
viduals as well as between States, and its 
outbreak brings into existence an entirely 

* A number of nice and delicate questions re- 
lating to the laws and principles of neutrality 
have, in fact, already arisen at the present writ- 


ing. Some at least of these will be discussed in 
later articles. 








new set of rules which regulate the rights 
and duties of neutral States and individuals 
in respect to belligerent States and indi- 
viduais, as well as the relations of the belli- 
gerents with one another, and which largely 
supp:ement or supplant those rights and 
obligations already in existence. In view of 
this fact, it becomes extremely important to 
fix upon a definite date for the beginning of 
these new and abnormal relations between 
neutrals and belligerents on the one hand and 
the two or more belligerents on the other. 
A majority of the more recent authorities* 
on International Law hold that between bel- 
ligerents a formal notice of intention or a 
declaration of war is no longer necessary 
prior or preliminary to the outbreak of hosti- 
lities. “An act of hostility, untess it be done 
in the urgency of self-preservation or by 
way of reprisal, is in itself a full declaration 
of intention; any sort of previous declaration 
therefore is an empty formality unless an 
enemy must be given time and opportunity 


2 A majority of the older authorities insisted 
upon the necessity of a declaration in some form. 
They were doubtless influenced by traditional 
views or customs which had their origin in the 
fetial law of the Romans or in the chivalry and 
ceremonies of the Middle Ages. The Romans, 
e. g., were very strict in their observance of cer- 
tain formalities connected with the declaration 
of war, and they largely measured the justice or 
the injustice of a war by the strictness with which 
these formalities had been observed. 

For a very extensive citation of the older 
authorities and historical examples, see Hall, 
Treatise on International Law (3d ed.) pp. 376- 
79 and notes. Especially interesting isthe cita- 
tion irom Burlamqui (note on p. 379)f"who naive- 
ly says that “an enemy ought not to be attacked 
immediately after declaration of war, ‘otherwise 
the declaration would only be a vain ceremony.’ ” 
This is a reductio ad absurdum of the view that a 
declaration of war is necessary. 
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to put himself in a state of defence, and it is 
needless to say that no one asserts such 
quixotism to be obligatory.” The date of 
the first actual or pronounced hostilities is, in 
fact, a better criterion of the commencement 
of a war than the date of formal declaration; 
for the declaration may have been preceded 
by acts of hostility, and in such cases difficult 
questions are bound to arise which may lead 
to great uncertainty and much long and use- 
less controversy.? 

Although the modern authorities* are still 
somewhat divided on this question, the gen- 


' Hall, op. cit. p. 374. 

2? “In the eighteenth century declarations were 
frequently published several months after letters 
of marque had been granted, after general re- 
prisals had been ordered, and even after battles 
had been fought; and disputes in consequence 
took place as to whether war had begun inde- 
pendently of the declaration, or from the date of 
the declaration, or in consequence of the declara- 
tion, but so as to date, when once declared, re- 
trospectively to the time of the first hostilities. 
As the legitimacy of the appropriation of private 
property depends upon the existence of a state of 
war, it is evident that conflicts of this nature 
were extremely embarrassing and, where differ- 
ent theories were in play, were altogether insol- 
uble. To take the state of war on the other 
hand as dating from the first act of hostility, only 
leads to the inconvenience that in certain case:, 
as for example of intervention, a state of war 
may be legally set up through the commission of 
acts of hostility, which it may afterwards appear 
that the nation affected does not intend to resent 
by war; and, as in such cases the nation doing 
hostile acts can always refrain from the capture 
of private property until the auestion of peace or 
war is decided, the practical inconvenience is 
small.” Hall, op. cit. p. 375. 


3 For more or less extensive citations of the 
modern authorities, see Hall op. cit. pp. 379-81 
and note on p. 380; Calvo, IV, § 1906; Pradier- 
Fodere, VI, § 2673. The ag French publicist, 
Pradier-Fodere (VI, § 2677) is of the opinion 
that “if declaration is not an essential condition 
of a regular war, it is, at least, a useful formality 
which States ought not to omit.” The great 
Russian publicist, De Martens (III, 205), thinks 
that “neither proclamation nor diplomatic notice 
are obligatory, provided that the state of rela- 
tions is such that hostilities will not be a sur- 
Hostilities which constitute a surprise. he 


prise. 
characterizes as brigandage and piracy.” The 
German ‘Holzendorff (Handbuch, IV, §§ 82-84) 


holds neither declaration nor manifesto to be 
necessary, although he thinks that “a belligerent 
ought to give notice of some‘sort if he can do so 
consistently with his political interest and his 
military aims.” The last two citations are given 
by Hall, note on p. 380 
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eral practice of nations, at least since the 
sixteenth century, shows conclusively that 
declarations of war prior to the outbreak of 
histilities have been comparatively rare and 
altogether exceptional.* So far as the writer 
is aware, the opinion of judges of prize 
courts (at least in the United States and 
Engiand), who have been ca!led upon to pass 
upon the validity of captures made prior to 
the declaration of war, is unanimous that war 
may exist without a declaration.® 


* “Most of the wars of the seventeenth cen- 
tury began without declaration, though in some 
cases declarations were issued during their con- 
tinuance.” Hall, note on p. 377. “The nearer we 
approach to modern times the rarer do formal 
declarations become. There have been only 
eleven of them between civilized States since 1700, 
whereas the present century has seen over sixty 
wars or acts of reprisal begun without formal 
notice to the power attacked.” Lawrence, p. 300. 
In a compilation of cases of hostilities extend- 
ing from 1700 to the present time, Colonel Maur- 
ice of the British army, found but 11 out of 118 
instances in which a ne age of war precedea 
hostilities. Snow Manual, 78. In most cases 
declarations have, Secenae, followed the out # 
break of hostilities. . 

For extensive citations of historical ex as, 
see Hall, — above; Phillimore, Commeftartes, 
itt, Ft. f c. 5: Calvo, IV, § 1908; Rivier. 11, 
pp. bike's ' For an abstract of.cases in which 
hostilities have occurred between civilizéd powers 
prior to declaration from 1700 to 1870, see Maur- 
ice. Hostilities without Declaration of War 
(1882), and a review of this work by Prof. Hol- 
land in the Revue de Droit International, 1885, No. 
6, pp. 62-65. See also Des Hostilities sans Declara- 
tion de Guerre, by M. Feraud-Giraud in the same 
review for 1885. No. 1, pp. 10ff. See also Owen, 
Declaration of War, 1899. 

It should perhaps be noted that recent wars 
seem to have witnessed a return to the older 
practice. e. g., those of 1870 and 1877. The prac- 
tical futility of the declaration. of 1877 is, how- 
ever. shown by the fact that Turkish territory 
was invaded by Russia on the day of her declara- 
tion of war on April 24, 1877. In the China- 
Tapanese war of 1894-5, hostilities were begun 
before the declaration, and in our own recent 
war with Spain war was formally declared by 
Congress on April 25, 1808, after the capture of 
several Spanish vessels and the blockade of the 
Cuban ports on the 22nd of April. The existence 
of hostilities was dated back to the 21st of April 
by the Declaration itself. 

5 See, e. g., the opinion of Lord Stowell in 1 
Dodson 247; of Sir W. Scott in the case of the 
Eliza Ann, 1 Dodson 244: The U. S. Supreme 
Court in Bas v. Tingy, 4 Dallas 37. and in The 
Prize Cases, 2 Black. 625: Lord Chief Justice 
Mellish in the Teutonia, 4 Privy Council Reports 
171: and T. Locke in the Buena Ventura and 
Panama, 87 Fed. Rep. 927. 
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The utmost that nations in a state of peace 
have a right to demand is that they shall not 
be suddenity surprised or treacherously at- 
tacked without any intimation or warning 
whatsoever. But “the use of a declaration 
does not exclude surprise”; it only “provides 
that notice shall be served an infinitesimal 
space of time before a blow is struck. . 
The truth is that no forms give security 
against disloyal conduct, and that when no 
disloyalty occurs States always sufficiently 


well know when they stand on the brink of | 
War is usually preceded by a long | 


war.” 
period of negotiation which generally, 
although not necessarily, terminates in an 
ultimatum. Moreover, with modern facilities 
for telegraphic communication, a complete 
surprise would be well-nigh impossible. 


The mere recall and dismissal of ambassa- | 


dors or ministers or, in other words, the 
breaking off of diplomatic relations, is not 
and ought not in itself to be regarded as 
equivalent to a declaration of a state of war;? 
but such acts indicate that the relations be- 
tween the States in question are very much 
strained or altered, and they often form a 
sort of transition from a state of peace to 
that of war. They are generally preceded 
by an ultimatum or final note which usually 


prescribes a definite time within which a fa- | 


vorable answer must be returned in order to 
prevent a resort to force. 
ultimatum amounts to a conditional declara- 


In such cases the | 


tion of war, 7. ¢., conditional upon the re- | 
jection of the terms proposed or failure to | 


accept them within the time specified. 


For the convenience of neutrals, as also to | 


warn citizens or subjects of the belligerent 


State, it is however customary, in lieu of or | 


in addition to a declaration, to issue a pro- 


* Hall, p. 381. 
Woolsey (6th 


See also Lawrence, pp. 301-02; 
ed.) pp. 189-90; Walker, The 


Science of International Law, p. 242; Pradier-Fod- 
ere, VI. § 2676; Rivier, II. p. 222; Funck-Bretano 
et Sorel, Precis, p. 245; De Martens, Traite, III, 
205. 

? Pradier-Fodere, VI. § 2678; Rivier, 711, p. 
220; Funck-Bretano et Sorel, p. 243. 


clamation or manifesto which usually sets 
forth the causes or motives of the war, but 
even these are sometimes omitted. 

The foregoing rules or customs are so 
wel! known to students of International Law 
and their practice is so generally observed by 
modern States that it might perhaps be 
deemed unnecessary to restate them here 
were it not for the charges of “treachery,” 
“piracy,” “bad faith,” and “breach of Inter- 
national Law” which have been made in cer- 
tain quarters—high as weil as low—against 
Japan in consequence of the Japanese at- 
tack upon the Russian fleets at Chemulpo 
and Port Arthur on February 8th prior to 
the formal declaration of war by Japan 
against Russia on February 1oth. Not only 
have these charges been noised abroad by 
the apparently unanimous voice of the 
French as well as the Russian press, but the 
same opinion is said to be held by leading 
authorities on International Law in Paris and 
St. Petersburg. Most serious of all, the 
Czar: himself is said to have made himself 
the mouthpiece of these charges in public as 
well as private utterances, and they have 
been presented to the who!e world through 
the medium of the Czar’s formal Manifesto 
of February toth and Count Lamsdoff’s Cir- 
cular Note to the Powers of February 22d.* 

A brief review of the facts ought to con- 
vince the most prejudiced or the most 
skeptical that the conduct of Japan in this 
matter was entirety correct. It is not our 
intention to enter upon a discussion of the 
causes of this war with reference to their jus- 
tice or injustice; for International Law as 
such is indifferent to causes—it does not 
consider the justice or injustice of a war. As 
far as International Law is concerned, all 
wars are equally just or unjust; or, more 
properly speaking, they are neither. Inter- 
national Law merely takes cognizance of the 


3 For these documents, see London Times 
(weekly ed.) for February 12th and February 26, 


19%4. 
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existence of war as a fact and prescribes 
certain rules and regulations which affect the 
rights and duties of neutrals and belligerents 
during its continuance. The justice of war 
in general or of a certain war in particular are 
questions of the gravest importance and the 
most vital interest, but they belong to the 
domain of international ethics or morality 
rather than to that of International Law. 
In order to justify the propriety of the 
Japanese attack upon the Russian fleets from 
the standpoint of International Law, it is 
enough for us to show that all peaceful or 
diplomatic relations between Japan and 
Russia had been severed a sufficient time be- 
fore the attack, and under circum- 
stances as to guard against all reasonable 
danger of a surprise. 


such 


It must have been 
reasonably clear to all concerned for months 
prior to the outbreak of hostilities that war 
was inevitable unless important concessions 
should be effected or a compromise agreed 
upon which neither State seemed willing to 
make. This fact must have been realized at 
St. Petersburg as well as at Tokio, and the 
Russian delays? in answering the 
Japanese notes during the period of negotia- 


1 
long 


* Bluntschli (Droit International Codifié) 5th 
ed., § 515, Dp. 293) expresses a different view. 
He says, “War is just when International Law 
authorizes recourse to arms; uniust when it is 
contrary to the principles of law.” He adds ina 


note, “this principle is not only a rule of morality, 
it is a true principle of law.” He admits, how- 
ever, that it has no great practical value, inas- 


much as each of the belligerents is sure to affirm 
the justice of its cause, and because there is no 
judge to pronounce upon the value of these as- 
sertions. 

But, as Funck- Bretano et Sorel (Précis, p. 232, 
2nd ed.) says, “it is only an abuse of words, in 
relying upon the law of nations, to qualify wars 
as just or unjust. The law of nations only con- 
siders States in their relations with each other. 
. . . It is with wars between States as with com- 
bats between men; they only commence when all 
notion of reciprocal right and justice ceases. 

War is a political act. 

? The Japanese proposal of August 12, 1903, 
was not answered by a counter-proposal until 
October 3d. The answer to the Japanese pro- 
posal of October 30th was delayed until Decem 
ber 11, 1903. For a history of the negotiations, 
see London Times (weekly ed.) for February 12, 
1904. 








tions which preceded the outbreak of hosti- 
lities can hardiy be explained on any other 
theory than that Russia desired time for the 
completion of her military preparations and 
the concentration of her land and naval 
iorces.* The Russian reply to the last Japan- 
ese note of Jan. 13, 1904, had not been re- 
ceived by February 6th in spite of a request 
on the part of the Japanese Government for 
a prompt response on account of the gravity 
of the situation, and in spite of the repeated 
requests for an answer on the part of the M. 
Kurino, the Japanese minister at St. Peters- 
burg.* 

Under these circumstances the only mat- 
ter for surprise is that the Japanese Govern- 
ment should have delayed so long (unless it, 
too, required more time for military prepara- 
tions), and it is therefore no cause for ad- 
verse criticism that diplomatic relations with 
Russia were abruptly severed on Feb. 6th. 
The Russian Government was informed that 
“the imperial Government (of Japan) have 
no other alternative than to terminate the 
present futile negotiations. In adopting this 
course the Imperial Government reserve to 
themselves the right to take such independent 
action as they may deem best to consolidate and 
defend their menaced position, as well as to 
protect their established rights and legiti- 
mate interests.”® This was undoubtedly a suf- 
ficient declaration of intention on the part of 
the Japanese Government, and if the Rus- 
sian fleet or the Rusian Government allowed 
themselves to be surprised after such a plain, 
albeit diplomatic, intimation of hostile inten- 

3 For evidence on this head, see the Japanes 
reply to the Russian charges in London Tin 
(weekly ed.) for March 4, 1904. 

4 See the Japanese statement of the case in 
the London Times (weekly ed.) for Feb. 12, 1904. 
So far as we are aware, the Russian Government 
has not denied these facts. The burden of the 
Russian complaint is that Japan did not await the 
receipt of the last Russian note which, it is al- 
leged, was on the way to Tokio at the moment 
of the rupture of diplomatic negotiations; but it is 


not alleged that this note conceded any appre- 
ciable portion of the Japanese demands. 


See N. Y. Times for Feb. 13, 1904. 
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tion, the fault, if any, can certainly not be 
laid at the door of Japan. Russia can hardly 
be accused of such ignorance or inexperience 
of the methods of modern dipiomacy as is im- 
pitied in her complaint that Japan began the 
attack on Port Arthur without “previously 
notifying (us) that the rupture implied the 
beginning of warlike action.”* 

The Japanese attack on the Russian fleets 
at Chemulpo and Port Arthur occurred on 
February 8th,? 1. ¢., over two days after M. 
Kurino, the Japanese minister at St. Peters- 
burg, had informed the Russian Government 
that Japan had decided to sever diplomatic 
intercourse with Russia, and that she re- 
served to herself the right to “take such 
independent action” as was deemed proper 
for the protection of her rights and inter- 
ests. Surely there is here less cause for 
the charges of “surprise,” “bad faith’ and 
“treachery” than if Japan had patiently 
awaited the Russian note, carefully preserved 
the appearance of diplomatic relations, then 
suddenly declared war, and immediately fol- 
lowed this declaration by an attack on the 
Russian fleet. 

Russia aiso complains of another serious 
infraction of International Law on the part 
of Japan—visz., of the violation of the neu- 
In a circular note to the 
22d, Count Lamsdorff, 
Affairs, 


‘an open violation of all 


trality of Korea. 
Powers, sent on Feb. 
the Minister of 
charges Japan with 


Russian Foreign 


customary laws governing the mutual rela- 
“Without 
specifying each particular violation of these 


tions between civilized nations.” 


laws on the part of Japan,” he calls the most 
serious attention of the Powers to the acts 
committed by the Japanese Government with 
respect to Korea,” the “independence and 
integrity” of which “was recognized by all 
Times 


* See the Czar’s Manifesto in London 


(weekly ed.) for February 12, 1904. 

$ * It is claimed by the Jananese that the first 
shot of the war was fired by a Russian vessel at 
Chemulpo; but this point is entirely immaterial, 
inasmuch as it was Japan that made the first ag- 
gressive movement. 


the Powers.” In thus violating the neutrality 
of Korea, Japan is accused, not only of a vio- 
lation of treaties, but of a “flagrant breach of 
International Law,” as well.® 

There can be no doubt but that, according 
to the strict letter of the law, Japan has been 
guilty of a violation of one of the most fun- 
damental rutes of International Law,—viz., 
the right of a sovereign State to remain.neu- 
tral during a war between other members of 
the family of nations, and to have its 
neutrality and territorial sovereignty respect- 
ed by the belligerent States. On the other 
hand, as the Japanese Government is careful 
to point out in its official reply to the Rus- 
sian note, “the maintenance of the independ- 
ence and territorial integrity of Korea is one 
of the objects of the war, and, therefore, the 
dispatch of troops to the menaced territory 
was a matter of right and necessity, which 
had the distinct consent of the Korean Gov- 
ernment,’® 

This seems to be one of those not alto- 
although exceptional, cases 
of policy or motives of nation- 
not the necessity of self-pre- 


gether rare, 
where reasons 
al interest, if 
servation, intervene to prevent a strict ob- 
servance or necessitate a pusitive ‘violation 
of law. The “Monroe Doctrine” of Japan 
has long since included Korea as within her 


> 


political “sphere of influence” or protection, 
and Korea is-one of the main objects of the 
present war. It was, therefore, just as im- 
possible for Japan to respect the neutrality 
of Korea after the opening, or in contempla- 
tion of hostilities, as it would be impossible 
for the United States to respect the neutrali- 


ty of a Spanish-American State under similar 


3 It is now claimed that it was Russia who first 


violated the neutrality of Korea by sending 
troops across the Yalu on February 2d. See 
London Times (weekly ed.) for April 1, 1904. 


4 This right was scarcely recognized in prac- 
tice before the modern period and it has often 
been violated even in modern times; but it may 
now be regarded as one of the best-established 
and most fundamental rules of international law. 

5 See the London Times ed.) for 
March II, 1904. 


(weekly 
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circumstances, e. g., if threatened by a Euro- | 
The complaints of Russia on | 


pean Power. 
this score, although theoretically sound, are 
practically absurd. 

Russia’s real motive in entering this pro- 
test is probably to be found in the conclusion 
of Count Lamsdorff’s note. “At the same 
time, the Imperial Government (of Russia) 


considers it necessary to issue a timely warn- | 


ing that, owing to Japan’s illegal assumption 
of power in Korea, the Government declares 
all orders and declarations which may be is- 
sued on the part of the Korean Government 
to be invalid.” In order to raise her position 
in Korea above that of a mere military oc- 
cupant or a vulgar conqueror, Japan has ne- 
gotiated a treaty with the. Korean Govern- 
ment in which she “guarantees the independ- 
ence and integrity of the Korean Empire,” 


(Art. III.) and agrees to protect Korea | 
against the “aggressions of a third Power or | 


Bd 
internal disturbances.” 


The Russian Government claims that this | 


treaty is invalid because made under duress.’ 
This raises a very interesting question. Is 
the duress here alleged of such sort as to 
render the treaty and all acts performed un- 
der its sanction invalid? The rule which ap- 
plies in such cases is perfectly clear, although 
we are not fully informed as to the facts in 
this particular case. One of the antecedent 
conditions upon which the validity of a treaty 
depends is “freedom of consent.” But “the 
freedom of consent, which in principle is 
held as necessary to the validity of contracts 
between States as it is to those between in- 
dividuals, is understood to exist as between 


"See the London Times (weekly ed.) for 


_ March 4, 1904, for the text of the treaty between 


Japan and Korea. 

*The Russian Novosti has published a statement 
from the Ministry of Foreign Affairs declaring 
that “Russia does not consider Korea as a bellig- 
erent State, but simply as a neutral State acting 
under violent pressure from Japan and deprived 
of the power of free action.” For this reason, 
it is said, “Russia cannot regard as valid any 
treaty concludei by Korea for the benefit of 
Japan, nor any abrogation of Russian conces- 
sions.” See London Times for March 25, 1904. 


— 


the former under conditions which would not 
be thought compatible with it where individ- 
ualsareconcerned. In International Law force 
and intimidation are permitted means of ob- 
taining redress for wrongs, and it is impos- 
sible to look upon permitted means as viti- 
ating the agreement, made in consequence of 
their use, by which redress is provided for. 
Consent, therefore, is conceived to be freely 
given in international contracts, notwith- 
standing that it may have been obtained by 
force, so long as nothing more is exacted 
than it may be supposed that a State would 
consent to give, if it were willing to afford 
compensation for past wrongs and security 
against the future commission of wrongful 
acts. And as International Law cannot meas- 
ure what is due in a given case, or what is 
necessary for the protection of a State which 
declares itself to be in danger, it regards all 
contracts as valid, notwithstanding the use of 
force and intimidation, which do not destroy 
the independence of the State which has been 
obliged to enter into them. When this point, 
however, is passed, constraint vitiates the 
agreement, because it cannot be supposed 
that a State would voluntarily commit sui- 
cide by way of reparation or as a measure of 
protection to another. The doctrine is of 
course one which gives a legal sanction to 
an infinite number of agreements, one of the 
parties to each of which has no real freedom 
of will; but it is obvious that unless a con- 
siderable degree of intimidation is allowed 
to be consistent with the validity of contracts, 
few treaties made at the end of a war or to 
avert one would be binding, and the conflicts 
of States would end only with the subjuga- 
tion of one of the combatants or the utter 
exhaustion of both.’ 

In the treaty between Japan and Korea, 
the “independence and territorial integrity’ 
of Korea are careiwly and explicitly pro- 
vided for, so that there can be no objection 
to the validity of the treaty on this score. 


’ 


3 Hall, op. cit.. 3d ed., pp. 325-26. 
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“The only kind of duress which justifies a 
breach of treaty is the coercion of a sover- 
eign or plenipotentiary to such an extent as 
to induce him to enter into arrangements 
which he would never have made but for fear 
on account of his personal safety. Such was 
the renunciation of the Spanish crown ex- 
torted by Napoleon at Bayonne in 1807, from 
Charles IV. and his son, Ferdinand. The 





people of Spain broke no faith when they re- 
fused to be bound by it and rose in insurrec- 
tion against Joseph Bonaparte, who had 
been placed upon the throne.” So far as we 
are aware, it has not been alleged that Japan 
has used such methods of coercion in the 
present instance. 


* Lawrence, pp. 287-88. Cf. Hall, p. 326. 





THE PRACTICE OF LAW IN NEW YORK CITY AS IT 
APPEARED TO A LAW STUDENT. 


By S. Murray, LL.B., 1903. 


HAD a letter from one of our giant cap- 

italists whose commercial wars extend 
even to European soil and under it. But I was 
obliged, none the less, to win a secretary’s 
visé before I could see the busy person to 
whom my note ran. He appeared at the end 
of the passage, a stoutish, well-dressed man, 
with a face, given a normal nose, like Doyle’s 
figure on the cover of Punch. Holding a 
bundle of papers in his hand, he waved me 
on, and seemed to be pawing the ground with 
impatience, so that I had difficulty in keep- 
ing from running. 

Everyone “runs” in New York, even those 
engaged in a profession notorious, since 
Hamlet, for its delays. Law clerks have no 
union; they work day and night. I noticed in 
one office a switch girl studying stenography 
with a receiver fastened to her head; a call 
boy in another would dart like a fire-horse 
from the handwriting he was practising in his 
copy book, when the bell sounded. The 
whole place is at white heat. — 

The man who grasped my hand and 
dragged me into his partner Bramwell’s of- 
fice, makes more money than any other law- 
yer; accordingly he is often called the leader 
of the New York bar. Not much over fifty 
years of age, he has pulled his way up from 








| him for days at a time. 


the bottom by a series of remarkable mental 
strainings. If the climb is interrupted by 
break-downs in health, it is resumed with 
ferocity after six months of rest. His clerks 
call this strange perversion of the human 
species “the wild man” and scatter at his 
approach; call boys and stenographers duck 
when he appears, and the whole office force 
trembles with an increased power put on 
at his advent. 

His confidence in himself is as great as his 
ability. Once he is reported to have said, 
when the wisdom of his clerks could not 
burrow the authority he needed, “Gad, I’m 
not the leader of the bar yet!” But these 
are better samples of his talk, “Bet you 
twenty-five, Bramwell, I win Smith ». 
Jones. Are you on, Bramwell?” and, to his 
assistant managing clerk, a year’s graduate 
of the law school, “When does the case of— 
come up?” 

“T think it’s the tenth, sir.” 

“You think, you!—You have no business 
to think. I think; it’s your business to 
know.” 

He has no social relations with his people. 
Even his partners are without glimpses of 
Half a year after he 





Practice of Law in New York City, 


313 





had taken the son of a client into his employ, 
he saw the boy in the elevator, and pleased at 
remembering his face, queried pleasantly “if 
he was still at Williams?” 

The corporation shop of which he is the 
power and superintendent requires two 
whole floors in a large office building. From 
the outer waiting room you see boys dash- 
ing in all directions, clerks and stenograph- 
ers laden with papers, issuing here and there 
from noiseless doors; and all about, piled to 
the ceiling, great lettered, iron boxes, filled 
with the papers of fruitful cases. 

In these particulars the office is no differ- 
ent from say fifteen other offices in New 
York, almost as large. Sometimes the whole 
front room is taken up with counters, cages 
and bars, which make you think you have 
wandered by mistake into a bank. In some 
“shops,” too, the elevator disgorges into the 
outer office, adding its continual bang to the 
rush and confusion. 

The library in these establishments will 
be complete and sometimes fitted with 
leather chairs and even with heavy plush cur- 
tains. Private offices of the partners are apt 
to be in good taste. The great man looks 
out at you over the highly polished plain of 
two large desks. The wall behind him may 
be burlapped, and like as not, hung with old 
engravings, heavily framed in black, of early 
English justices. 

“This is Mr. Murray, Bramwell, who 
comes highly recommended by Mr. Merger; 
of course, anything we can do for Mr. Mer- 
ger and Mr. Murray we shall want to do”— 
and Bramwell’s partner was goiie. 

“Does your father live in New York?” 
asked Bramwell. This is always the opening 
’ question. Rents are high, and business from 
any source ‘is acceptable. As a friend who 
had been indifferently successful and is cor- 
respondingly cynical said to me, “Nothing is 
cheap in New York but brains. If you can 
bring them business well and good; if not— 
bah! Goldsmith meant New York when he 





spoke of the ‘place where wealth accumulates 
and men decay.’ ” 

After some talk I reminded the great at- 
torney that I had known him by correspond- 
ence over an intercollegiate debate. Now 
notice the genius for time saving. Instead 
of “Ah, indeed, when was that?” he replied, 
“I remember it well,” although as I recalled 
later it was a lawyer of the same name but 
with different initials to whom I had written. 

3ramwell is a great, shaggy man, whose 
talk takes the form of very personal ques- 
tions in such rapid succession as to make 
satisfactory replies impossible. “He goes 
into court,” said a disgruntied clerk, “and 
without saying a word there, sends a whack- 
ing bill for glaring at the judge and mussing 
papers.” Every few minutes while I was 
being cross-examined and looked over, the 
telephone on his table would buzz and allow 
him to vituperate or cajole the other end of 
the wire. 

Question: ‘“Do you have to live on what 
you are going to make here?” 

Answer (evasively, because imagining a 
replication of “Impossible” to an affirmative 
reply): “I should like to.” 

Q. “But do you have to?” 

Ans. “No.” 

“Well, that’s bad! I always had to, and 
there’s nothing ’Il drive a man like earning 
the drachmz he lives on. Don’t come to 
New York at all,” he continued. “It is and 
has to bea heartless place. No one is im- 
portant here, and we simply haven’t time for 
the amenities. You boys come down from 
the schools and we lead you a dog’s life; and 
what seems to distress you most, is that 
there is no kindergarten to make things 
pleasant. The humanity in a man is jammed 
out of him when he comes down in the cars; 
we contribute our youth and our dreams and 
turn out—a corporation’s brief.” 

The fact that there are so many very large 
offices to absorb business, results naturally, 
in many small ones to subsist on the leavings. 
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The latter are the more discouraging. In 
one, I met a fellow who ten years ago had 
been the most prominent undergraduate at 
New Haven. He apologized for offering no 
salary and thought the law “laborer worthy 
of his hire.” The work he could offer was of 
uncertain character; often there might not 
be much of anything to do. An hour or two 
each day must be devoted to keeping the 
office record; work which, though wearying, 
might be excellent instruction; then, there 
were errands to the clerks and courts. 

Some one has suggested that it is hard 
to get up the ladder, because of old fellows 
near the top who block the way coming 
down. There are many lawyers in New 
York who give not more than half the six 
hours daily which Sir William Jones advises 
for the law. Pride and the bitterness of 
leaving so much legal wisdom and cunning, 
make them lag after their force is spent. 
One of our great legal writers, at seventy- 
five and blind, learned, as I know, all the 
French irregular verbs because he came up- 
on one which confused him. Judge D——, 
long past the good Book’s three score and 
ten, as much the law on his subject as a text 
writer can be in a common law country, has 
an office somewhat removed from the furi- 
ous rush oi the main streets. It is fitted with 
the dingiest of furnishings—a setting in 
which one would picture Sergeant Buzfuz. 
This tenant, however, has better work than 
the defense of unfortunate Pickwicks; some 
of the most powerful corporations in the 
country would refuse an instrument on the 
strength of his imprimatur. 

“I can’t learn that wretched code,” said 
one of these old gentlemen. “To try, is a 
prostitution of the human intellect.” 

His son had taken me into the room where 
the learned counsel was occupied with the 
signing of checks his secretary placed before 
him, and with having his shoes polished at 
the same moment—the time-saving habit 








still a part of him, though needless now as a 
horse’s fifth toe. 

“Father, this is Mr. Murray and—” 

“T don’t give a damn if it is,” he burst out 
with the peevishness of an old man. “At 
least,” he went on more mildly, with a charm- 
ing smile, “until I’ve finished this business.” 
Then to his secretary, in reference to his writ- 
ing, “Pretty shaky, today, ain’t it?” 

1 supposed he had forgotten my presence, 
but in a moment he whirled about and as- 
tonished me by telling my home city and the 
minutiae of my college and law school 
courses. Here was the nearest approach to 
the kindergarten for law students, the ex- 
istence of which, in New York, Bramwell 
had denied. It is his greatest pleasure to 
have fellows from the Harvard Law School 
consult him about an office. As a matter of 
fact, he has placed many of the now promin- 
ent attorneys in New York; even Bramwell 
and his brilliant colleague are “his boys.” 
And the firm which bears and will bear his 
name is hardly worse than the best in New 
York. (This custom of keeping an old firm 
name, by the way, led a student on one oc- 
casion to ask to see a partner who had been 
dead some fifteen years.) 

If you chance to look through the Su- 
preme Court reports of the past forty years, 
and into the reported cases in State courts of 
highest resort, you will find one name con- 
stantly recurring in the list of counsel. Its 
owner is one of say three men, of whom you 
could say none is leader of the New York 
trial bar—because of the others. The great 
barrister must have won judges and juries 
entirely by his remarkable intellect; he has 
used the cross-bow, argument, in the famous 
comparison of Lord Bacon, and not the long 
bow of persuasion, which depends on the 
man; for his manner is cold and austere. A 
smile that should have been charming is 
hardened by cynicism, and the great advo- 
cate speaks with indifference and sometimes. 
with bitterness. 
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“What do you want,” he said, “fame or | away from some few lawyers their interest 


money?” 

I expressed a desire for a judicious com- 
bination of the two; in fact I supposed one 
a concomitant of the other. 

“No, there are lawyers who have made 
single fees of a million without going into 
court, and there are attorneys who appear 
every day in court and in the public prints— 
but not in the banks. 

“Don’t go into a large office either. If 
you come in here you will probably never get 
to see me about your work and you will cer- 
tainly not argue any of my cases or even 
motions. People want me; they don’t pay to 
have someone else. Besides everyone starts 
in this office as a student and grows to be a 
clerk.” (The difference between these stages 
of advancement is a salary.) 

“What I wish to know is, can a man 
work his way up into the firm?” 

“Well, a man once got to be managing 
clerk here in three months—and then quit 
with nervous prostration. But I don’t mean 
to answer your question that way, Alderson,” 
he shouted. “Alderson,” he said when his 
young partner appeared, “this is Mr. Mur- 
ray, who wishes to run things as soon as 
possible in our office. I called for you as the 
best answer to his question whether a man 
can work into a firm if he deserves to get 
there.” . 

In looking into so many offices I was fol- 
lowing the usual student method of making 
a choice. In some, division of labor is so 
planned that you may be given one sort of 
work and kept at that. A classmate of mine 
spent his summer vacation with the Fed- 
eral Reporters, abstracting every case in 
them relating to Admiralty; this, because his 
employer hoped to find an authority, al- 
though none appeared in the indices. Of 
course, then, there is no fixity of term for 
office positions. If a man sees himself sink- 
ing into a rut, he pulls out. 

The annual flood of students has not swept 








and consideration. Three men, all at the top 
of their profession, I met with no other in- 
troduction than my card. Two of them of- 
fered me openings, and the third, entirely of 
his own volition, tried to help me with the 
men at his club. But altogether it was a 
disheartening search. There is little profes- 
sional spirit or pride in New York; the place 
is too big for that. A student will generally 
get advice, but no encouragement; and pay, 
after the plunge, if any at all, such as East 
side office boys or stenographers would sneer 
at. In many offices earning with some fre- 
queney fees of one hundred thousand dollars, 
the struggling younger brother will get no 
pay for half a year, and then from five to ten 
dollars a week. To put on a brie 
the name of the man who drew it, is 
quixotic. In one of the most important 
cases ever decided in New York, the clerk 
whose suggestion moved the Appellate Di- 
vision, received not a tittle of recognition or 
praise for his brilliant thought. 

The whole practice of thé law is warped, 
too, by the brutal mass of business. The 
successful lawyer detests trial work, partly 
because affairs of great moment cannot wait 
two years to get into court, and then be 
bandied about for possibly ten more; partly 
also, because there is no telling which way a 
judge or jury will move. They have cer- 
tain fixed ideas and habits of thought that 
one must accept, and which no argument can 
overcome. Frequently a judge’s opinion is 
written for ‘him by the successful litigant; 
otherwise, like as not, by the judge’s secre- 
tary. Juries disagree outrageously where 
corporations are defendants; clerks of courts 
and sheriffs often own real estate that three 
times their salary could not have bought. 
No one has time or inclination to disbar a 
“shyster,” and the practice of the law, losing 
the semblance of a profession, is being dis- 
torted into the appearance of a very sordid 
and money-worshipping business. 
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By VaN VECHTEN VEEDER, 
Of the New York Bar. 


HE trial and conviction of Daniel Dam- 
maree in 1700 (15 St. Tr. 522) is one of 
the conspicuous landmarks in the develop- 
ment of the pernicious doctrine of construc- 
tive treason. During Sacheverell’s trial his 
motley following had become riotous in his 
support, and among other acts of violence, a 
mob had proceeded to pull down meeting 
houses of the Dissenters, crying, “Down 
with the Presbyterians.” Dammaree, a 
waterman, had been one of the leaders of 
this mob, and he was forthwith tried and 
convicted of high treason in levying war 
against the queen. Lord Chief Justice 
Parker’s views will appear from the follow- 
ing passage in his summing-up: 

“There is a vast difference between a 
man’s going to remove an annoyance to 
himself, and going to remove a public nui- 
sance, as in the case of the bawdy-houses, 
and the general intention to pull them down 
all is treason; for if those that were con- 
cerned for them would defend them, and the 
others would pull them down, there would 
be a war immediately. . . . A bawdy-house 
is a nuisance, and may be punished as such; 
and if it be a particular prejudice to any 
one, if he himself should go in an unlawful 
manner to redress that prejudice, it might 
be only a riot; but if he will set up to puil 
them all down in general, he has taken the 
queen’s right out of her hand; he has made 
it'a general thing, and when they are once 
up they may call every man’s house a 
bawdy-house; and this is a general thing; 
it affects the whole nation.” Since, there- 
fore, this mob proceeded with the avowed 
intention of demolishing all dissenting meet- 
ing-houses, as far as they were able, those 





who participated in its acts were guilty of 
treason. By such artificial reasoning, ignor- 
ing all consideration of treasonable intent, 
was the life of the subject jeopardized in the 
first decade of the eighteenth century. This 
construction remained unquestioned until 
the trial of Lord Gordon in 1778. 

In 1719 Matthews was tried and convicted 
for treason under the provision of the statute 
defining the offense of asserting the right of 
the Pretender (15 St. Tr. 323). Matthews 
was the printer of such a treasonable libel. 
It is believed that he was the last person 
executed for treason of this kind. 

The trials of the leaders of the rebellion 
of 1715 (15 St. Tr.), and of Layer and his 
fellow Jacobite conspirators in 1722 (16 
St. Tr. 94), present no unusual features. 

Nor was there anything remarkable, in a 
legal sense, in the trials of the leaders of the 
rebellion of 1745 (18 St. Tr. 530). From the 
noble and courtly Kilmarnock and Bal- 
merino to the infamous Lovat they were un- 
deniably guilty of treason, and, together with 
seventy-four companions in arms, they paid 
the penalty of death. The spectacle of the 
notorious Lord Lovat, after a long life of 
debauchery and crime, repeating with his 
dying lips the famous line of Horace, “Dulce 
et decorum est pro patria mori,” was in keep- 
ing with his truly remarkable career. 

During this period the practice of im- 
peachment practically succumbed to its own 
excesses. It has ever been the weapon of 
party warfare, and no more disgraceful ex- 
hibition of party spirit has ever been given 
than the attempt by a Tory House of Com- 
mons, in 1701, to impeach the Whig peers, 
Somers, Portland and others, for high treas- 
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on in promoting the Spanish Partition 
Treaties (14 St. Tr. 223). The two Houses 
quarreled over the time and method of im- 
peachment, and as the Commons refused to 
appear on the day appointed to proceed with 
the evidence, the ministers were acquitted. 
In 1715 the Whigs retaliated by impeach- 


Meanwhile, however, in 1710, had occurred 
one of the most conspicuous illustrations of 
political imbecility to be found in modern 
English history. The established Church 
had, of course, as a body, opposed the Revo- 
lution, and it was not slow to observe that 
succeeding events were tending to impair its 
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ing the Tory ministers who had negotiated 
the Treaty of Utrecht (15 St. Tr. 993). Bol- 
ingbroke and Ormond fled to France. After 
being imprisoned for two years, Oxford was 
set free in consequence of the inability of the 
Commons to agree with the Lords upon the 
mode of procedure. This was the last at- 
tempt at a purely political impeachment. 


LOVAT. 


The Scotch Union in- 
troduced Presbyterianism into Parliament. 
The act providing for the naturalization of 
foreign Protestants was certain to swell the 
ranks of the Non-conformists, and it ex- 
cited, moreover, a widespread feeling 
among the mass of the people against for- 
eigners. The ill-advised prosecution of 


power and prestige. 
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Sacheverell (15 St. Tr. 1) developed the 
strength of this adverse feeling and discred- 
ited the party which had thus magnified its 
importance. Henry Sachevereill, rector of 
St. Saviour’s, Southwark, a high church 
writer of some prominence, but of small 
ability and even less character, was im- 
peached by Parliament for two sermons in 
which he had inculcated the doctrine of un- 
limited passive obedience, inveighed against 
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speeches for the prosecution on the trial- 
have always been accepted as an authorita- 
tive statement of the principles of the Revolu- 
tion. Revolution, they maintained, can only 
be justified where the social compact has 
been broken, where the sovereign has vio- 
lated the laws and endeavored to subvert the 
plan of government established by King, 
Lords and Commons. But in normal times 
—unless there be such a distinct violation 























LORD GEORGE GORDON. 


toleration, and insinuated that the Church 
was in “peril from false brethren,” meaning, 
of course, ministers of the government. Swift 
described this trial as “a general muster of 
both parties.” Certainly both parties ex- 
erted their utmost powers, and as a debate 


upon the fundamental conceptions of social | 


government the controversy was conducted 
with signal ability. The Whigs seem to have 
had the best of the argument, and the 


of the fundamental law—obedience is a 
sacred duty; the instability of a government 
exposed in its essential parts to perpetual re- 
vision at every fluctuation of public caprice, 
is wholly foreign to the spirit of the English 
Constitution. On the other hand Sachever- 
ell prostituted his cause by calling God to 
witness, in opposition to the plain meaning 
of his sermon, that he had neither suggested, 
nor did in his conscience believe that the 
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Church was in the least danger from the 
administration. Moreover, his counsel 
evaded rather than met the charges. Upon 
the right of nations in any case to resist their 
sovereign the language of the Church had 
been unequivocal; royalty was so eminentiy 
a divine institution, they had claimed, that 
no tyranny could justify resistance. But 
Sacheverell’s Tory defenders admitted the 
right of resistance in extreme cases, and one 
of them even maintained, in direct oppos:tion 
to Tory theology, the supremacy of Parlia- 
ment. 

In the great case of Lord George Gordon, 
in 1780 (21 St. Tr. 485), the doctrine of con- 
structive treason received a blow from which 
it never recovered. Lord Gordon was an 
enthusiastic and erratic young Scotch noble- 
man who had been elected president of the 
Protestant Association, an organization de- 
signed to secure the repeal of the lately en- 
acted statutes relieving Roman Catholics 
from some of the onerous penalties to which 
they had long been subject. As president 
of the association Lord Gordon brought 
about a gathering of some forty thousand 
adherents in London on June 2, 1780, a-d led 
them to the Parliament House to present a 
petition for the repeal of the obnoxious acts. 
This great concourse of people blocked all 
the avenues to Parliament; they were not 
armed and most of them were orderly, al- 
though individuals among them insulted 
some members of Parliment who were pass- 
ing into the building, requiring them to put 
blue cockades on their hats and to cry “no 
popery.” Lord Gordon presented the peti- 
tion to the House of Commons, but it was 
promptly rejected by a vote of 192 to 6. 
When this vote was announced the crowd 
became disorderly, and the whole affair as- 
sumed a serious turn. The proceedings of 
the next few days have been made familiar 
by Dickens’ Barnaby Rudge. The Catholic 
chapels at the residences of the foreign min- 
isters were demolished; the city prisons were 


| 


| the constabie. 





broken open; thirty-six fires were started 
at various points throughout the city; Lord 
Mansfield’s house and all its priceless con- 
tents were destroyed; breweries and distil- 
leries weie broken open, and for several days 
the city was at the mercy of an infuriated 
mob. When at length order was restored, 
nearly five hundred persons had been kiiled 
or wounded. Lord Gordon was promptly 
arraigned for high treason. Lord Mansfie!d 
presided at the trial; Erskine and Kenyon 
defended the prisoner. The prosecution con- 
tended that the prisoner, in assembling the 
muititude, if he did so with a view to overawe 
and intimidate Parliament, was guilty of 
levying war, within the terms of the statute 
of treason—a doctrine which was fully con- 
firmed by the court. Moreover, it 
contended that the overt acts proved might 
fairly be construed into such a design; they 
were, in fact, the only evidence by which a 
treasonable design could be shown. On be- 
haif of the defendant considerabie evidence 
was introduced to show the prisoner’s loy- 
alty and orderly demeanor. It appeared that 
he had counselled order and had suggested 
that riotous persons should be delivered to 
It was proved that the bulk 
of the people around Parliament House and 
in the lobby were idlers, vagabonds and pick- 
pockets who had thrust themselves into the 
assembly. The Earl of Lonsdale, who took 
Gordon home in his carriage, testified that 
Gordon, in reply to inquiries from the great 
muititude as to the fate of the petition, an- 
swered that it was uncertain, and earnestly 
entreated them to retire to their homes and 
remain quiet. Long after midnight Erskine 
made his remarkable maiden speech to a jury 
in defence of the prisoner. He did not take 
direct issue with the authorities as to what 
constituted treason. “If it had been proved,” 
he said, “that the same multitude, under the 
direction of Lord George Gordon, had 
afterwards attacked the bank, broken open 
the prisons and set London in a conflagra- 
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tion, I should not now be addressing you.’ 
In other words, such acts would have been 
treason by levying war, and actually were so 
in the case of those who committed them. 
But the defense was that the prisoner had 
nothing to do with the riots, which were, as 
far as he was concerned, the unintended and 
unexpected consequences of his imprudent 
conduct in putting himself at the head of 





a mob for tumultuous petitioning. The jury 
accepted this view and acquitted the pris- 
oner. ; 

The case of De la Motte, in the following 
year (21 St. Tr. 687) was one of the few 
English cases under the clause of the treason 
statute relating to adherence to the king’s 
enemies. De la Motte was convicted of cor- 
responding with France. 





AUNT LUCY’S QUESTION COLUMN. 


By ARTHUR F. GOTTHOLD. 


UNT LUCY will answer questions of | that’s as close as it ever gets—would bring 


little correspondents on topics of legal 
interest. All letters should be plainly ad- 
dressed on the inside and marked “For THE 
GREEN Bac, U.S. A.” 


“Aunt Lucy, Dear Madam:—I dis- 
Japanese butler the other day 


417. 
charged my 
for refusing to serve Russian caviare on a 
china plate. Have I any redress? 

Yours, efc., 


A HovuseEwIre.”’ 


This is such a delicate question of interna- 
tional law that I fear the daily papers alone 
can answer it. As a preliminary measure, I 
should urge you to hide behind a door and 
imitate a charlotte russe. This will prob- 
ably catch your butler and the matter can 


then be adjusted out of court. 


418. “Darling Aunt Lucy:—I met, oh, 
such a lovely young gentleman, this summer. 
He used to call me ‘Stubbs,’ and promised 
me some chewing gum. He ain’t ever sent 
Can’t I put him in jail for breach 
of promise? 


the gum. 


Passionately yours, 
MyrTLe,.” 


This is certainly a case where litigation 
should be started promptly. But I doubt if 
criminal proceedings are advisable. I think 
an zction in the nature of a quo warranto— 


the scoundrel to terms. 


419. “Dear Auntie:—While riding in a 
street car the other day, a pauper child 
knocked a penny belonging to me on the 
muddy floor. While I was on my hands and 
knees looking for it (to wit, the penny), I 
was carried seventeen blocks beyond my des- 
tination. The conductor refused to give me 
a transfer. Have I any remedy against the 
Commissioner of Charities? 

Your little nephew, 
R-ss-Lu S-G-.”” 
Fudge, my child. 


420. “Dear Aunt Lucy:—My father was 
a Turkish odalisque, and my mother a Cau- 
cassian beauty. I was born in Portugal dur- 
ing the temporary absence of my parents, 
and was brought up in a convent. I have 
married an American girl, who got a divorce 
from me. In 1887 a burglar, named Smith, 
robbed my mother-in-law’s house, was con- 
victed and imprisoned. I have been asked 
to sign a petition for his pardon but learn 
that he is dead. Please, ma’am, what shall 
I do? Your ob’t serv’t, 

S. XRSQLVWRSTRSK.”’ 


Unless the decedent’s executors revive the 
action, I feel certain that you are free from 
any liability. -Besides, the Statutes of Limi- 
tations is a bar. 
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THE FUTURE OF INTERNATIONAL LAW. 


By ALLEN E. RoGERs, 
Professor of Constitutional Law in the University of Maine School of Law. 


AS commerce and trade and intercourse, 
fostered by ever increasing means of 
transportation and communication, were 
above everything else the great factors 
in bringing the semi-independent common- 
wealths of the “united states” of the Articles 
of Confederation into the “more perfect Un- 
ion” of the Constitution, and the still to a 
great degree isolated and jealous States of 
the earlier decades of the nineteenth century 
into the real nation of today, so under the 
same influences the nations of the world are 
coming into closer contact with one another, 
are becoming more and more closely asso- 
ciated, if not as one State, yet as one great 
organism with a common welfare and com- 
mon interests. 

But the closer and more complex this as- 
sociation becomes, the more frequent are the 
opportunities for quarrels and _ conflicts 
which not only retard its development, but 
threaten its very existence. The only safe- 
guard against this danger lies in a corre- 
sponding development and observance of the 
customs and rules which regulate the inter- 
course and dealings of nations with one an- 
other, just as the increasing complexities of 
social and business life demand a corre- 
sponding development of municipal law in 
order that present advantages be maintained 
and progress made possible. 

Indeed, in many respects the character 
and conditions of International Law today 
are identical with the character and condi- 
tions of Municipal Law in the earlier stages 
ot its existence. 

Customs observed for purposes of mutual 
convenience and good neighborhood and 
enforced by no sanction other than that of 
the ability of the individual or of his family 


to avenge his injuries seem always to have 
preceded any attempts on the part of the 
community or State to regulate the relations 
between its constituent members, and when 
such attempts were first made in order to 
prevent the disorganization resulting from 
quarrels and feuds that tended to become 
ever fiercer in intensity and more far-reach- 
ing, they aimed simply to the setting of a 
limit to the punishment that the injured per- 
son or his kin could inflict; necessarily in- 
volved in this, however, was the determin- 
ing whether the act complained of justified 
the infliction of any punishment at all. From 
such conditions was evolved Municipal Law, 
as “a rule of conduct prescribed by the su- 
preme power of a State.” 

That International Law will ever acquire 
the character possessed by Municipal Law 
today; 7. e., that there ever will be a federa- 
tion of the nations sufficiently complete to 
compel its constituent members to observe 
established and recognized principles of jus- 
tice in their dealings with one another, is 
scarcely to be. hoped, if indeed, it is to be 
desired; but on the other hand, it may reas- 
onably be expected, and is of the greates: 
moment to the interests of peace and the 
progress of civilization the world over, that 
the rules and principles embodied in Inter- 
national Law should develop in scope and 
obligatory character as international rela- 
tions become more extensive and more inti- 
mate, and as the observance or non-observ- 
ance of such rules and principles more vitally 
affect human welfare and happiness. 

Since the day of Grotius, International 
Law has, in the main, been steadily develop- 
ing in scope and, in many respects, in defi- 


niteness. Publicists, jurists, treaties, and 
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more recently, international conferences and 
congresses, the Institute of International 
Law, arbitral tribunals, prize courts, and 
courts of law generally, have all tended to 
keep it in harmony with advancing civiliza- 
tion and to extend its doctrines that they 
may meet as fully as may be the exigencies 
which arise from the increasing complexity 
of international relations. 

But, on the other hand, there has been no 
corresponding development in the obligatory 
character of International Law as such, or 
in its administration by those to whom the 
immediate guidance of the affairs of State is 
confided; as affecting international rela- 
tions its rules are still observed from 
the standpoint of convenience or of present 
advantage, rather than from that of abstract 
justice, and as yet have no sanction other 
than that of the compelling or avenging 
power of the nation that holds itself injured 
or threatened with injury by the breach of 
them. 

The doctrines of International Law, the 
work of jurists and other learned men, are, 
in the main, in harmony with the twentieth 
century civilization, but the administration 
of them in what we might term the political 
relations between the nations is an anachron- 
ism, is of an age of barbarism. In this re- 
spect, the situation is much the same as 
if our present highly developed system of 
municipal law should be relegated to indi- 
viduals for its enforcement. 

The problem is, then, not so much to de- 
velop the scope of International Law, as to 
make its rules and doctrines a greater force 
in determining international relations,—to 
impress upon the minds of intelligent people 
the world over that these rules and doctrines 
are based on great principles of right, that 
unfair dealing, dishonesty, and injustice be- 
tween nation and nation are no less shameful, 
no less to be deplored than they would be 
between man and man. 

When Grotius in his epoch-making work, 
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De Jure Belli ac Pacis, laid the foundation 
and built a large part of the present struc-°* 
ture of International Law, he made the 
major premise of his discussion the equality 
of nations before the law; adopting the Ro- 
man doctrine of a Lex Naturae, the great 
Dutchman held that Nature has conferred 
certain rights and imposed corresponding 
obligations upon nations no less than upon 
men. 

Whether such rights and obligations are 
established by Nature, or whether they are 
to be deduced from the fact of association, or 
society, they exist; and as a failure to rec- 
ognize and respect them in a society of indi- 
viduals would mean degeneration and an- 
archy, so in the association of nations it 
would mean confusion and the rule of brute 
force. 

Publicists, text-writers, and jurists have 
but with few exceptions followed the ex- 
ample of Grotius in insisting upon the legal 
equality of nations, for on no other basis 
would it be possible to build up a logical body 
of doctrines consistent with definite ideas of 
right and justice. For a like reason, arbi- 
tral tribunals have reasoned from the same 
premise, as have courts of law when ques- 
tions involving international relations have 
come before them. 

This principle does not involve the idea 
that no nation shall be restricted in its free- 
dom of action by others, or shall suffer any 
special disabilities. On the contrary, just as 
persons may, under wise and just provisions 
of the municipal law be placed under guard- 
ianship for various purposes, so individual 
States may for the general good be limited 
in regard to certain powers, or denied the 
right to exercise them at all, or be obliged to 
suffer interference in matters generally re- 
garded as purely internal and, hence, not 
subject to interference from outside. 

3ut aside from these restrictions, which 
may justly be made by the Powers collec- 
tively for the general good, and occasional 
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interference in the internal affairs of certain 
nations to prevent the perpetration of crimes 
or the continuance of conditions that are 
revolting to humanity, every nation should, 
subject to the principles and rules applicable 
to all alike, be regarded and treated as 
standing on an equality with the others. 

This is, of course, an ideal standard, a 
standard that, perhaps, is unattainable, but 
just to the extent that it is not realized in 
the administration of law, municipal or inter- 
national, just to that extent does law, munici- 
pal or international, fail to be an instrument 
of justice; and if in either case, no attempt 
is made towards its realization, the law be- 
comes worse than a set of empty forms, for 
the rule of open and undisguised force is 
better than the rule of force under the cloak 
of dishonesty and hypocrisy. 

The rulings of courts on points of Inter- 
national Law that come before them and the 
decrees of prize courts and arbitral tri- 
bunals are, as precedents, of great impor- 
tance and value in its development, for thev 
are the products of reason seeking to ascer- 
tain and apply the rules of that justice “whose 
set and constant purpose is to give to every” 
nation “its due.” But the great mass of the 
questions of vital importance that arise be- 
tween nations are settled by diplomacy, pres- 
sure, and war, and such settlements are of 
about as much value as precedents in Inter- 
national Law as the results of the ancient 
trials by ordeal or by combat would be in 
Municipal Law. Equality before the law is 
too often the last thing that enters into the 
consideration of the representatives of a 
powerful country when they are dealing with 
those of a weaker. Statesmen and diplomats 
seek to achieve victories, not to realize the 
principles of abstract justice. 

Lawrence in his excellent work, The Prin- 
ciples of International Law, tells us (p. 20), 
“Statesmen uphold the cause for which thev 
are contending by reference to acknowledged 
rules deduced from the general practice of 





States. Very seldom dowe find appeals 
to natural rights or innate principles of jus- 
tice and humanity,. Sometimes such consid- 
erations are used to bolster up a case for 
which little support can be found in acknowl- 
edged principles or accepted rules, Their 
presence in a State paper is a pretty sure 
sign that International Law is hopelessly 
against the contention of its authors!” The 
practical and logical results of such doctrines 
are later set forth in the same work, (p. 242) 
where it is declared,—*“ But a careful examina- 
tion of recent international history seems to 
reveal a series of important facts, which can 
have no other meaning than that the doc- 
trine of Equality is becoming obsolete and 
must be superseded by the doctrine that a 
Primacy with regard to some important mat- 
ters is vested in the foremost powers of the 
civilized world. . . . We do not assert that 
the hegemony of the Great Powers in the 
Old World and of the United States in the 
New is an undoubted principle of public law. 
All we contend ior is that events are tending 
in that direction and, unless this tendency is 
speedily reversed, the Grotian doctrine of 
Equality will soon be a thing of the past.” 

That the tendency suggested by Professor 
Lawrence exists and that it is the outgrowth 
of diplomacy, pressure, and war, are ob- 
vious, that if it is not checked or counter- 
acted, the Grotian doctrine of Equality wils 
soon be “a thing of the past” is equally ob- 
vious; and that if this foundation of Inter- 
national Law is destroyed, International Law 
itself as a system worthy of any respect or 
consideration must fall, is self-evident. 
Grapes cannot be gathered from thorns or 
figs from thistles in the field of international 
relations any more than in the field of 
morals. 

The conditions suggested hy Professor 
Lawrence, however, are by no means con- 
clusive as to the future. The concert of the 
great powers of Europe is undoubtedly a 
strong factor in the preservation of peace 
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from the fact that it tends to the sub- 
stitution of reason for force in the settle- 
ment of the differences and controversies 
that may among them. But in 
‘this very settlement, precedents are estab- 
lished and rules are laid down which, by en- 
larging the scope and giving definiteness to 
the doctrines of International Law, streng- 
then in many the position of 
the weaker nations and place them more 
nearly on a plane of equality with their 
powerful neighbors, for every advance in the 


arise 


respects 


development of law and in its orderly admin- 
istration, even though many of those affected 
by it have no part or influence in making 
it, tends to secure in a higher degree the 
rights of all, and the securing of rights is 
the promoting of equality. 

The Monroe Doctrine, a rigid insistence 
on which is so necessary to keep the United 
States free from the entanglements and com- 
plications of European politics, is but a mat- 
ter of policy; it is outside of International 
Law, not a part of it, and the necessity for its 
existence will grow less as the administration 
of the Law of Nations becomes of a more 
complete and binding character. This is 
shown in the very origin of the so-called doc- 
trine and in every case where there has been 
actual call or need for its application. 

The establishment of The Hague tribunal 
was, perhaps, the most promising attempt to 
substitute reason in the place of force in in- 
ternational relations since the appearance of 
the De Jure Belli ac Pacis. By the joint act 
of the great nations of the earth a perma- 
nent court was established where their dis- 
putes might be settled according to the dic- 
tates of justice and humanity instead of be- 
ing submitted to the barbarous arbitrament 
of war. To quote the words of Secretary 
Hay in his letter of instructions to the dele- 
gates representing the United States: “The 
duty of sovereign States to promote .inter- 
national justice by all wise and effective 
means is only secondary to the fundamental 
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necessity of preserving their own existence? 
Next in importance to their independence is 
the great fact of their interdependence. 
Nothing can secure from human government 
and for the authority of law which it repre- 
sents so deep a respect and so firm a loyalty 
as the spectacle of sovereign and independ- 
ent States, whose duty it is to prescribe rules 
of justice and impose penalties upon the law- 
less, bowing with reverence before the august 
supremacy of those principles of right which 
give to law its eternal foundation.” 

Unfortunately, the result of this attempt to 
promote the reign of peace and justice has 
been, in the main, a great disappointment. 
Of the many questions, some of them of 
vital importance, that have arisen between 
nations since 1899, but two, and those of 
lesser moment, have been submitted to this 
tribunal. 

The causes of this neglect are not far to 
seek. Every intelligent person will agree 
with Secretary Hay in his estimate of the ad- 
vantages to mankind that might flow from 
this great international court; but as the 
present system of administration of our mu- 
nicipal law is the growth of centuries, so 
there must be many more stages in the evo- 
lution of present international conditions and 
relations before the promises of The Hague 
Tribunal can be realized. 

Despotism is better than anarchy. Law 
emanating from and imposed by superior 
physical force is better than no law at all. 
But there comes a time in the evolution of 
law when physical force ceases to be con- 
structive, when it must give way to ultimate 
principles of right and justice if this evolution 
is to continue. International Law _ has 
reached this stage, and the building up of 
greater and greater armies and navies is as 
hostile to its further development as the 
arming of man against man or of family 
against family would be hostile to the devel- 
opment of our present municipal law. 

To the militant nation that is superior in 
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power to its adversary, the settlement of a 
matter in controversy on the basis of law; 
1. €., Of equality of rights, would ordinarily 
be no more acceptable than would have been 
a similar proposition made to a feudal baron. 

The proposal of Russia to the other na- 
tions assembled at The Hague, looking to 
the non-augmentation of military forces and 
expenditures was in complete harmony with 
that of the establishment of a tribunal to 
which international differences and contro- 
versies might be referred; in fact one was 
but the complement of the other. 

This proposal was believed by the Confer- 
ence to be impractical, and the reasons for 
this belief are, in their last analysis, the same 
as those which have led to the neglect of the 
Tribunal itself. 

The enormous and increasing military bur- 
dens imposed, even in time of peace, upon 
the subjects of the Great Powers of Conti- 





nental Europe, are destroying their very 
ability to bear them. The present condition 
cannot be maintained indefinitely, and we 
may confidently hope that in the not distant 
future as this pressure becomes more and‘ 
more unbearable, nations will seek relief by 
turning more and more away from war and 
all the evils that it entails, and seek to 


establish their rights through the arbitra- 


ment of reason. 

This tendency once established will be a 
constantly increasing force. Every decision 
made or reason given therefor in an inter- 
national court of arbitration will be a prece- 
dent and a new force in the establishment of 
justice between nations, and with the doc- 
trines of International Law firmly based on 
the principle of Equality as laid down by the 
great founder of the system, it may be that 
war itself will be “a thing of the past.” 


HAIR. 


By R. VasHon Rocers, k.C., 
Of the Kingston, Ontario, Bar. 


6¢ Hy UT you will say that hair is but an ex- 
crementitious thing.’”’ So said Thomas 
Howell in his Familiar Letters. 

Among the ancient Jews he who put his 
hand on his own beard and swore by it 
bound himseif by the most solemn of oaths, 
to violate which would render him infamous 
among his fellow men. The favorite oath of 
the Mahommedan was by the “Beard of the 
Prophet.” , 

Three hairs from a French king’s beard, 
under the waxen seal stamped on the royal 
letter or charter, were supposed to add great- 
er security for the fulfilment of all promises 
riade in the document itself. 

The Lacedemonians compelled their mag- 
istrates, yclept the Ephori, to undergo what | 


| 


seemed the ridiculous ceremony of being 
shaved merely to show the readiness with 
which they would obey the law in all things. 
(Perhaps appointment to office was sufficient 
compensation for the loss of these hirsute 
appendages.) 

When Henry VIII. was king the custom 
of wearing beards—which, for a time had 
gone out of fashion with the growth of civi- 
lization—had so revived among the legal 
fraternity that the authorities of Lincoln’s 
Inn prohibited wearers of beards from sit- 
ting at dinner at the great tables, unless they 
paid double commons. This was doubtless 
before that very arbitrary monarch ordered 
(1585) his courtiers “to poll their hair,” and 
he himself grew that beard which is so fa- 
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miliar to all from engravings. After this a 
tax was placed upon beards, graduated ac- 
cording to the owner’s position. 

In the days of the beardless Edward VI. 
we read that “the Sheriff of Canterbury and 
another paid their dues for wearing beards, 
3s. and 4d. and ts. and 8d.” In Mary’s 
reign lawyers seem to have been very par- 
ticular about their personal appearance; to 
check waste of time over their long beards 
an order was issued by the Inner Temple 
“that no fellow of that house would wear 
his beard above three weeks’ growth, on 
pain of forfeiting twenty shillings.” 

The last Tudor tried to extend this scheme 
of raising money out of hair, and so we 
read that in the first year of Elizabeth every 
beard above a fortnight’s growth was taxed 
at three shillings and six pence. This seems 
unreasonable when her majesty herself was 
so fond of the unnatural that at one time she 
had no less than eighty attires of false 
hair. The law, however, was too absurd 
to be enforced. 

Peter the Great of Russia also thought 
that taxing beards would be a good way of 
increasing the revenue. The duty he im- 
posed was a‘rouble for a nobleman; a com- 
moner had to pay a copec for the inestimable 
privilege of keeping his chin covered by 
nature. The imposition of this tax is thus 
described by Dean Stanley in his History 
of the Greek Church: “Most serious of all 
Peter’s changes was his endeavor to as- 
similate his countrymen to the West by for- 
bidding the use of the beard. The beard 
was one of the fundamental characteristics of 
the ancient Eastern faith. Michael Ceru- 
larius had laid it down in the eleventh 
century as one of the primary differences 
between the Greek and the Latin Church. 
To shave the beard was pronounced by the 
Council of Moscow in the seventeenth 
century ‘a sin which even the blood of the 
martyrs could not expiate.’ It was defended 
it still is defended, by texts of scripture, by 








| 
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| 


grave precedents, by ecclesiastical history, 
Even Peter, with all his energy, quailed be- 
fore the determined opposition. The nobles 
and gentry, after a vain struggle, gave way 
and were shaved. But the clergy and the 
peasantry were too strong for him. Flow- 
ing locks and magnificent beards are still 
even in the established church, the distin- 
guished glory of the clerical order. To the 
peasant, a compromise was permitted. Many 
when compelled to be shaved yet kept their 
beards to be buried with them, fearing lest, 
without them, they should not be recog- 
nized at the gate of Heaven; and finally 
a tax was substituted, of which the token 
of receipt was a coin stamped with a nose, 
mouth and moustache, and a bushy beard; 
and now throughout the ranks of conformity 
the shaven beard is nowhere to be seen.” 

According to Bingham the fourth Council 
of Carthage enacted that a clergyman shall 
neither indulge in long hair, nor shave his 
beard, but Bellarmine and others contend 
that the word for “shave” should be omitted 
from this canon, and they thus bring it into 
harmony with the practice of the Roman 
Church. 

In Ireland, by the Brehon law, a heavy 
fine had to be paid by any one who mali- 
ciously shaved the faise locks of a poet, or 
of a scholar, or of a show girl, or who cut 
off the eye lashes, or the hair of the brow, 
or the beard or whiskers of a man. 

Robbing a man of his beard, among the 
Saxons, according to Alfred’s laws, was 
punishable by a fine of twenty shillings; he 
who shaved a priest against his will was 
mulcted in thirty shillings; while binding 
the ecclesiastic, as well as shaving him,. 
raised the penalty to two pounds. 

It has been held in one of the lower courts 
that the captain and crew of a vessel on the 
high seas have no right to permit or excite 
old Neptune to shave a passenger, or im- 
merse him in a tub of water, contrary to his 


will. (9. THe Green Bac, 447.) 
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Ho Ah Kow brought the subject of his 
being violently deprived of his queue before 
the courts, alleging that the loss of that taii- 
like appendage was a mark of disgrace and 
ostracised him from associating with his 
fellow Celestials here below, and what was 
worse—that after death it would bring un- 
merited misfortune and punishment upon 
him in the world to come. Ho had been sent 
to jail in San Francisco for keeping a board- 
ing-house not of the regulation size; while 
in confinement his hair had been cut or clipt 
to the uniform length of one inch from the 
scalp. Although this hair-dressing had been 
done in pursuance of an ordinance of the 
city, the Court held the act illegal, the law 
unconstitutional and gave a judgment in 
favor of the tailless Chinaman. (20 Albany 
Law Journal, 250.) 

In the old days, when every particular in- 
jury to the human form divine had to be paid 
for by a compensation settled by statute, 
hair was not forgotten in the list of prices. 
In the realm covered by the laws of Howel, 
the Good, we find, in the Venedotian Code, 
that the worth of hair plucked from the 
roots was “a penny for every finger used in 
plucking it out and two pence for the thumb.” 
The Dimetian Code, however, went higher; 
“a legal penny for every hair pulled by the 
root from the head and twenty-four pence 
for the front hair.” The Gwentian Code 
valued a person’s eyelid at a penny for every 
hair upon it. 

Even a horse’s hair was not deemed too 
insignificant a thing to be dealt with by the 
old Welsh law makers (De minimis non 
curat lei, appears not to have been among 
their legal maxims); they enacted that who- 
soever should borrow a horse and chafe its 
back so as to cause an ugly loss of its hair 
should pay four legal pennies to its owner. 
The mane of a horse was worth as much as 
its bridle, that is, four pence. Whosoever 
cut off the tail of a horse had to put the in- 


jured animal in a place where it could not 








be seen, and keep it there until the caudal 
appendage had grown as before, supplying 
the owner with another nag meanwhile. 
These old worthies seem to have been as 
considerate of the horse’s sensitiveness over 
the loss of its hirsute adornment as was 
David over that of his messengers to Hanun 
the Ammonite. 

One cannot speak of horse hair without 
thinking of the wigs of English barristers; 
these coverings were introduced into Eng- 
land from France after the Restoration; they 
came in very gradually, the judges thinking 
them, at first, so very coxcombical that they 
would not suffer their wearers to plead be- 
fore them. Tempora mutantur—now _ this 
grotesque ornament, fit only for an African 
chief, is considered almost indispensably 
necessary to the proper administration of 
justice in England in this Twentieth Century 
of Grace. 

We are told that tigers’ whiskers, chopped 
fine and mixed with ordinary food, was, at 
one time, a recognized and most dreadful in- 
strument for the punishment of criminals in 
Burmah. 

A decade or two ago there was- some 
extensive and expensive litigation over who 
should have the custody of a certain holy 
relic, called “Assura Shereef,” which was a 
small case containing a hair from the beard 
of Prophet Mahomet. The case was heard 
before the High Court of Madras, and was 
keenly contested; perchance the fact that 
the rightful guardian of the sacred heir- 
loom was entitled to a government pension 
of Rs 100 added zest to the contest. Some 
six claimants, some men, others women, 
were represented by gentlemen of the long 
robe. As some of the counsel were Mr. 
Biligiri Izengar, Mr. Sabramaniein Sastri 
and Mr. Nullathamby Moodelliar, all who 
know anything about that learned and ac- 
complished bar can imagine how astute must 
have been the arguments, how eloquent the 
appeats, how keen the discussions. 





Hair. 


329 





The combing of a superfluity of hair 
should not be done in public, when it will 
annoy others. The “Seven Sutherland 
Sisters” were in the habit of combing and 
dressing their hair in a shop window; the 
crowds of astonished gazers who congre- 
gated in front of the exposed toilet to ad- 
mire the wondrous tresses of the ladies, ob- 
structed the entrance to the store next door. 
The Court was appealed to and put a stop 
to the exhibition. (Elias v. Sutherland, 18 
Abb. (N. Y.) C. Cas. 126.) 

Chemists should be careful as to the kind 
of hair dye or wash they sell, husbands 
should be chary about buying such stuff for 
their wives, and women should trust to na- 
ture alone. In 1869 Joseph George went 
into the shop of Skivington, the chemist, who 
professed to sell a chemical compound 
made of ingredients known only to him, 
and which he represented to be fit and proper 
to be used for washing the hair, which could 
and might be used without personal injury 
to the person so using, and to have been 
carefully and skillfully and properly com- 
pounded by him, the said Skivington, the 
chemist; and Joseph George bought of 
Skivington, and Skivington sold to George at 
a certain price a bottle of the said compound 
to be used by George’s wife Emma for wash- 
ing her hair, as the chemist then knew, and 
on the terms that the same was fit and 
proper to be used, and could be safely used 
by her for the purpose aforesaid, without 
personal injury to her, and had been skil- 
fully, carefully and properly compounded by 
the said chemist; yet the chemist had so 
unskilfully, negligently and improperly con- 
ducted himself in and about making and 
selling the said compound that by the mere 
unskilfulness, negligence and improper con- 
duct of the chemist the said compound was 
not fit or proper to be used for washing 
the hair, nor could it be so used without 
personal injury to the person using the 
saine; and by reason of all this Emma, who 








used the said compound for washing her, 
hair pursuant to the terms upon which the 
same was sold by the chemist, was by using 
the same injured in health, ete: Thus, Mr. 
and Mrs. George told their story when they 
sued the chemist, Skivington. Skivington 
said, in effect, “What if I did?” But Chief 
Baron Kelly and three other Barons, con- 
sidered that there was a duty on the vendor 
Skivington to use ordinary care in com- 
pounding this wash for the hair and gave 
judgment for the Georges, holding that their 
declaration contained a good cause of action. 
(L. R. 5 Exch. 1.) 

What the compound was we are not told, 
what it did we know not. But all legal stu- 
dents know what the effect of the Cyano- 
chaitanthropopoion and the Tetaragmenon 
Abracadabra of the fashionable perfumer 
and perruquier of Bond street in turning the 
red hair of Mr. Tittlebat Titmouse, by way 
of green and purple, into black; those who 
don’t know wili find the whole, story in the 
report of the case by Sir Samuel Warren. 

That great lawgiver of the far East, 
Manu, in his directions as to the choice of a 
wife, lays it down that a Hindoo of the upper 
classes must not marry a woman that has 
thick hair on her body, or one who has red- 
dish hair, or one whose head has less or 
more than the usual quantity of locks. An- 
other, Pundit, Vyasa, says that a man must 
not marry a girl who shows signs of an in- 
cipient beard, or whose eyebrows hang low, 
or who has too much hair. 

Short hair has often been regarded as a 
symbol of chastity. Every Buddhist novice 
has to cut off his locks to prove that he is 
willing to give up the most beautiful and 
highly prized of his ornaments for the sake 
of a religious life; and in ancient Mexico 
both men and women who adonted such a 
life had their hair cut. In Sparta and 
Athens, as well as among the Anglo-Sax- 
ons, the newly married wife had her locks 
shorn. On the other hand one of the charges 
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against poor Joan of Arc was her cutting and 
wearing her hair short. The Apostle, her 
adversaries contended, had forbidden such a 
thing. She pleaded that she acted thus by 
the command of God; but the Canonists of 
the University of Paris decided that in wear- 
ing men’s clothes and short hair, taking the 
sacrament while in them and asserting that 
God so commanded, she was blaspheming 
God, despising his sacraments, transgressing 
the Divine law, holy writ and canonical or- 
dinances; that she, accordingly, savored ill 
in the faith, boasted vainly and was suspect 
of idolatry, and condemned herself in not 
being willing to wear her sex’s garments 
and in following the customs of the heathen 
and the Saracen. 

Some such an idea of the wickedness of 
long locks must have influenced the Round- 
heads and their fellow Puritans. 

The Council of Agde ordered the priests 
to refuse absolution to any penitent who 
would not cut off his hair. The Council 
of Toledo decreed that “anyone desiring 
penance was first to be polled, then made to 
change his habit to sackcloth and ashes, and 
so admitted to penance.” 

Saint Ambrose, writing to a virgin who 
had committed fornication bid her cut off her 
hair, which, through vain glory, had given 
her occasion to sin. 

One of the primitive Christian customs on 
the occasion of a first marriage was the 
loosening or untying of the bride’s hair. 

In 1634 the General Court of Massa- 
chusetts enacted, iter alia, that if any man 
should judge the wearing of long hair to 
be uncomely or prejudicial to the common 
good and the party offending reformed not 
on notice given, then that the next assistant, 
being informed thereof, should have power 
to bind the party so offending to answer at 
the next Court, if the case so require. In 
1649 Governor Endicott and the magistrates 
issued a declaration against men wearing 
long hair, prefaced by these words: “Foras- 





much as the wearing of long hair, aiter the 
manner of the ruffians and barbarous Indi- 
ans, has begun to invade New England,” 
and declaring “their dislike and detestation 
against wearing of such long hair as a thing 
uncivil and unmaniy, whereby men do de- 
form themselves and offend sober and mod- 
est men, and do corrupt good manners.” 

The records of the Bay Colony show that 
in 1676 thirty young men were presented— 
“some for wearing silk, some for long hair 
and other extravagances.” 

Hair must not be used as an alarm clock. 
A divorce has been granted to a man be- 
cause his wife pulled him out of bed by his. 
whiskers; and in another case a poor husband 
was granted similar relief because his wife 
heaved a teapot at him and jerked out quite 
a quantity of his hair. (This latter was duly 
produced in court, filed and marked ex- 
hibit A.) 

May the color of a woman’s hair be legal 
ground for a divorce? And what is an im- 
proper red for a woman’s head? These 
were the important questions that came up 
in a New York court not long ago. 

Beards suggests barbers; originaily these 
men were the assistants and dressers to the 
ecclesiastics when those godly men practised 
surgery; when, in 1163 the Council of Tours 
forbade any cleryman or monk to undertake 
any bloody operation, the art of surgery 
fell into the hands of the barbers and smiths 
—the latter were soon ousted by the former, 
and the barbers became so important that in 
1461 the freemen of “The Mystery of Bar- 
bers, using the mystery or faculty of Sur- 
gery,” obtained a charter from Edward IV., 
and were incorporated under the name of 
“The Company of Barbers in London,” and 
none were allowed to practise the art ex- 
cept those admitted by the company. Al- 
though this charter was several times amend- 
ed by subsequent kings, yet side by side with 
the regular barber-surgeons there grew up a 
body of men who practised pure surgery, and 
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who actually formed a company called “The 
Surgeons of London.” In 1540 by an act 
passed under his most gracious majesty, 
King Henry VIII., these rival companies 
were united and named “The Masters, or 
Governors, of the Mystery and Commonalty 
of.the Barbers and Surgeons of London.” 
The third section of this act provided that 
“no manner of person within the city of 
London, suburbs of the same and one mile 
compass of said city of London, after the 
Feast of the Nativity of Our Lord God then 
next coming, using barbery or shaving within 
the said city, etc., he nor they, nor none of 
them, to his, her, or their use, shall occupy 
any surgery, letting of blood or any other 
thing belonging to surgery, drawing of 
teeth only excepted; and furthermore, in 
like manner, whosoever that useth the mys- 
tery or craft of surgery, shall in no wise 
occupy nor exercise the feat or craft of bar- 
bery or shaving, neither by himself, nor 
by any other for him, to his or their use.” 
In 1745 this union was dissolved. 

In Scotland at an early day the barbers 
and the chirurgeons were unitéd and enjoyed 
many rights and privileges; in 1505 the 
crafts of “Surregeury and Barbouris” were 
formed into a college or corporation by the 
town council of Edinburg and became one 
of the fourteen incorporated trades of the 
citv. In Ireland the “Fraternity of Barbers 
and Chirurgeons of the Guild of S. Mary 
Magdalene” was incorporated by Henry II. 

The style of the barber’s pole was fixed 
by statute in the olden time and still re- 
calls the days when barbers lawfully drew 
blood; the spiral ribbons representing the 
two bandages used, the one twisted round the 
arm before bleeding, the other for binding 
afterwards. Lord Thurlow, speaking in the 
House of Lords in 1797, said that by a 
statute then in force barbers and surgeons 
were each to use a pole as a sign. The bar- 
bers were to have theirs blue and white, 
striped, with no other appendage; but the 





| ligenter et 


surgeons, which was the same in other re- 
spects, was likewise to have a galley-pot 
and a red rag, to note the peculiar nature of 
their avocation. 

In Rastell’s Entries there is an interest- 
ing precedent of a declaration in an action on 
the case against a barber for having shaved 
a beard “inartificially”: “R. S. nuper de N. 


| attach fuit m respondendum H. B. de placito, 
| quod cum tdem R. ad barbam ipsius H. bene 
| et artificialiter cum 
| salubri radere apud N. 
| dictus R. barbam ipsius H. cum quadam 


novacula munda_ et 
assumpsisset, pre- 


immundi ct insalubri tam neg- 
inartificialiter hasit, quod fa- 
cies ipsius H. morbosa et scabiosa devenit ad 


novacula 


| damnum ipsius H. gos ut dicitur.” 


When the Portugese admiral, Juan de 


| Castro borrowed a thousand pistoles from 


the city of Goa, he left in pledge one of 


| his whiskers, saying, “All the gotd in the 


world cannot equal this natural ornament 


| of my valor.” We are not told whether the 
| worthy captain ever returned. to redeem his 
| precious pledge, or how the city was satisfied 
_ with the security. 


The ministers of the Church of Scotland in 


| the seventeenth century used to enforce dis- 
| cipline on the unruly sons of the church by 
| cutting the half of their hair or shaving their 


beards. 
Lord Mansfield tried a man for assauit, 


| he was convicted; the Court thought im- 
| prisonment an unsuitable punishment under 


the circumstances; an affidavit was produced 


| in which the offender stated he was wholly 
| unable to pay a pecuniary fine. 
| was being read the man stood proudly erect, 
| his face adorned with enormous whiskers 
| and mustaches, the pride of his heart, his 


While this 


boast in his cups. Mr. Dunning, for the 
prosecution, suggested to the judge that 


| “as the prisoner had very fine moustachios 


and whiskers, perhaps his lordship would 


| take the punishment out of these, and order 
| him at once to be shaved.” 
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WANDERED FROM THE RECORD. 


T a recent bar dinner, in responding to 
A the toast, “Stories of By-gone Days,” 
Judge Edward Higbee of Schuyler County, 
Missouri, tendered this evidence: 

This occurred in the days of the late Judge 
John W. Henry, then a jurist well advanced 
in years and fame. The yarn I will relate is 
a matter of record, but so as not to disturb 
the sleep of the dead, or occasion heart pangs 
to the living, some of the names used will be 
fictitious. 

Way back in the seventies, Colonel John 
S. Wiitson and Honorable Arthur Dabney 
were well-known ‘awyers of the then 27th 
judicial circuit. Wilson and Dabney pos- 
sessed all the fire and enthusiasm that char- 
acterized the old-time barristers, and were 
generally on opposite sides of every impor- 
The coionel was tall, dignified 
and severe. Dabney was smaller and more 
active, but far less prepossessing. Outside 
the courtroom they were very good friends, 
but when in action the average spectator 
would be in momentary dread of bloodshed. 
On one occasion, however, there was a rup- 
ture between the two lawyers that extended 
outside, and for nearly a year they were not 
on speaking terms. Dabney was represent- 
ing a man Comstock, who had something of 
a reputation as a Shylock, in a suit for rent 
against a delinquent tenant. When the time 
came for arguments, Colonel Wilson felt 
justified in relating a little of Comstock’s 
history from his personal knowledge. 

He told of how the plaintiff had foreclosed 
a mortgage on a preacher and turned him 
out of house and home, with a sick wife and 
a half dozen or so small children. Nothing 
of the sort had been introduced in evidence, 
and everybody was astonished at Dabney for 
letting his opponent thus wander from the 


tant case. 


record. 
The colonel, with eloquent verbal paint 





brush, sketched a terrible picture of the suf- 
ferings of the preacher and his homeless 
flock, and the jury began to look vindictively 
at Comstock, who shifted in his seat and did 
his best to look unconcerned. The money- 
lender was beat when the colonel sat down, 
but Dabney had the close. 
ferring.to the colonel’s flagrant disregard of 
the record, but said his man had never com- 
mitted an act in his life of which he was 
ashamed, and that he had nothing to conceal. 
Therefore, he had not objected to the op- 
posing advocate’s conduct except in one re- 
spect. 

“My learned friend, Colonel Wilson, told 
you the truth, gentlemen—a part of the 
truth,” said Dabney, with unusual impress- 
iveness. “But he didn’t go back far enough. 
Why didn’t he tell you the reason Mr. Com- 
stock foreclosed his mortgage on Parson 


He began by re- 


Smith’s home? Ah, gentlemen, he who hides 
a part of the truth is worse than he who 
misrepresents it all. It now becomes my 
painful duty to tell why Mr. Comstock ex- 
ercised his legal rights in foreclosing that 
mortgage. 

“You all know who occupies the place now 
(the jurymen tried to look as if they did, 
but not a one of them knew). The widow 
Dennis—that noble, white-haired old mother 
of Israel, who was so foully dispossessed of 
it ten years ago by this same bogus preacher, 
Smith, in a swindling scheme by which he 
traded her some worthless Nebraska land 
that was fit only to raise rocks and blizzards 
on! That’s what he did. For ten long years 
the widow Dennis and her little fatherless 
children toiled and suffered. And what did 
Comstock do? Why, he waited and waited 
and waited. At last the land swindler, the 
whited sepulchre of a preacher, the robber 
of the widow and orphans, needed money: 
he goes to Comstock—the despised money- 
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shark, if you please. With his heart bleed- 


ing for the homeless widow, Comstock lets 
the reverend hypocrite have the money. The 
The time for payment ar- 


months roil by. 
rives. 
“Comstock don’t need the money, but the 
widow Dennis needs the home of which she 
has been so cruelly—so villainously deprived, 
if you piease. Comstock tells Mr. Preacher 
man that he must put up or-vacate. He 
pleads for a renewal—this ‘robber of the 
widow and the orphans.’ Comstock is relent- 
It is a poor, friendless woman against 
a great strong man, and Comstock—‘the 
money-lender,’ ‘the note-shaver,’ ‘the userer,’ 
as my friend Colonel Wilson would have it, 
takes the part of the woman in distress. The 
sanctimonious hypocrite is forced to leave, 
and the widow and her tattered children are 
restored to their own by this ‘scheming 


less. 


trickster,’ Comstock! 
“Find against him if you will, gentlemen; 
but I want you to remember this when you 


| 








go to your jury room to make up your ver- 
dict.” . 

It is stated the jury was back inside of 
five minutes with a verdict for Comstock. 
They had accepted Wilson’s story as true, 
and felt bound to accord the same respect 
to Dabney’s sequel. As Dabney was leaving 
the courtroom, Judge Henry pulled him to 
one side and said: 

“See here, both of you fellows ought to 
have been ashamed of yourselves for running 
off to the brush that way, but now that it’s 
all over, I want you to tell me honestly, was 
that wind-up story of yours facts or pure 
imagination ?” 

The little lawver’s gray eyes twinkled, as 
they sought the ceiling, and the owner of 
them replied musingly: 

“Your Honor, I’ve gone through the 
books pretty thoroughly, and I failed to find 
any rule directing a man to meet an argu- 
ment outside of the record with facts.” 





WASHINGTON LETTER. 


HE name of a great man usually hangs 
like an ill-fitting garment upon a name- 
sake. The personality of the original pos- 
sessor has been so impressed upon it that he 
to whom it is subsequently given must be 
possessed of a robust individuality to escape 
the acting of a life-long masquerade. 

Mr. Justice John Marshall Harlan began 
life with such a name. The fact that undue 
emphasis is not laid upon his first two names 
is attributable to a mentality the virility of 
which is undiminished after more than a 
quarter of a century of service upon that 
Bench with which all of his names are now 
inseparably connected. 








Justice Harlan was born in Boyle County, | 


WasHINGTON, D.C., APRIL, 1904. 


Kentucky, on the first day of June, 1833. 
His profession was an inheritance, the enjoy- 
ment of which was interrupted by the Civil 
War, in which he served his country, and 
by subsequent political aspirations which 
were never fully gratified. He was at one 
time Attorney General for his State, and, 
after being defeated in gubernatorial con- 
tests, he again took up his profession. There- 
after he followed, as a wise man, that legal 
star whose name he bears, and was led to 
that Court which sits at the feet of the God- 
dess of Liberty and watches over the law 
which is there given birth. On the tenth day 
of December, 1877, he took the oath of office 
which he now ho'ds, and the reports of the 
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Supreme Court evidence the unremitting zeal 
and vigor with which he has performed that 
portion of his oath by which he bound him- 
self to “defend the Constitution of the United 
States.” 

The State of Kentucky is doubtless more 
celebrated for certain of its products which 
are essential to the happiness of man and the 
continuance of the race, and to a certain other 
which conduces to his exhiliration, than it 
is by virtue of its being the birthplace of 
Justice Harlan. No son of that State, how- 
ever, has ever reflected more glory upon it 
than has he. Few, if any, of the names which 
are inscribed upon the roil of the Supreme 
Court stand sponsors more frequently for its 
decisions than does he. 

Justice Harlan delivered his first opinion, 
in the case of National Bank v. Insurance 
Co., 95 U.S. 673; his first dissenting opinion 
in United States v. Clark, 96 U. S. 37; and 
his first opinion in a case involving a Con- 
stitutional question in Ford v. Surget, 97 U. 
S. 594. Everyone is cognizant of the con- 
spicuous part which he took in the decision 
of the so-called “Merger Case.” Justice 
Harlan possesses the faculty of infusing his 
writings with the very tones of his voice so 
that one who is familiar with the latter must 
invariably hear it in the former. 

My first recollection of Justice Harlan is 
of a mammoth man shaking the church as he 
slowly walked up the aisle to his pew on 
Sunday mornings. The immense bulk of the 
man effectively killed any germs of incipient 
scepticism which may have been lurking in 
my young mind in regard to the absence of 
youth on the part of Adam, for no one pos- 
sessed of a norma! imagination can so adjust 
his mental lenses as to reduce John Marshall 
Harlan to infantile proportions. His laugh 
and his voice are in proportion to his body, 
which is a fitting tabernacle for his heart and 
his mind. No man is so small as to be be- 
neath his notice—none so great as to be 
above it. For years he has been a regular at- 





tendant upon the annual Shad-Bakes of the 
Bar Association of the District of Columbia, 
and on these festive occasions he spends a 
great portion of his time in the shooting gal- 
lery, where he defends against all comers the 
reputation of his State. 

Several decisions of general interest were 
handed down by the Supreme Court on the 
fourth day of last month, and another is in 
process of argument at the present writing. 
One of the former is that involving the right 
of the Interstate Commerce Commission to 
compel certain railroad companies to produce 
certain of their contracts before that Com- 
mission, the decision being against the com- 
panies. Another is that in which the Court 
upholds the Constitutionality of the “Elec- 
tion Law” of 1902 of the State of Maryland, 
in regard to its requirements relative to the 
“declaration of intention” on the part of 
prospective voters. 

Numerous Southern States, in recent years, 
have amended their constitutions for the os- 
tensible purpose of eliminating the illiterate 
vote, the real purpose and the actual effect 
of such amendments being to eliminate the 
negro vote. Virginia recently followed the 
example of her sister States in this respect. 
Two cases involving the Constitutionality of 
that clause of its new constitution which, in 
this respect, is obnoxious to the negro, were 
argued before the Supreme Court during the 
month of April. The pendency of these cases 
was heralded by the shepherds of the various 
colored flocks of this city, and the members 
of their folds were exhorted to attend Court 
on the following day. The consequence was 
that of the many who were called, few were 
chosen, so far as admission to the court- 
room was concerned, but, like that historic 
little follower of Mary “whose fleece was”— 
of another color, those who were cast into 
the outer darkness of the corridor “lingered 
near and waited patiently about” until the 
hour of adjournment. 

ANDREW Y. BRADLEY 
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NOTES. 

A Lawyer Of inquiring turn of mind, who 
recently argued a case before the Supreme 
Court at Washington, propounds the follow- 
ing questions of Supreme interest: 

Does it necessarily follow that Harlan is 
vellow merely because he is between White 
and Brown? 

Would one be justified in inferring that 
McKenna stands by night merely because he 
sits by Day? 

Would you conclude that Peckham lives 
on Capitol Hill merely because he has 
Holmes so near? 

Is it because the Chief Justice sits next 
to a Brewer that he is Fuller? 


A COLORED man at Marshalltown, Iowa, 
was brought into the Justice Court. Despite 
the efforts of his attorney the offender was 
bound over to await the action of the Grand 


Jury. When court convened the negro’s 
counsel was not present. The case was called 
and the judge asked the defendant if he had 
an attorney. 

“Well, suh, I had one,” he said, looking 
“but I ain’t seen him since I was done up 
before the Justice, an’ I guess he’s done 
absconded, suh.” 

“Well, do you wish to employ another at- 
torney?” asked the Court. 

“No, suh,” was the answer. “I ain’t got 
no money. I’se willin’ to let God Almighty 
look after my case.” 

“The Court will appoint a lawyer to assist 
your counsel,” was the reply from the bench. 








In one of the counties bordering on the 
Bay of San Francisco, is a judge whose 
brusqueness has not endeared him to the 
members of the profession. 

On one occasion, a young attorney was 
addressing the court when his Honor inter- 
rupted him in the midst of a sentence: 

“Young man,” said the Court, “I wish to 
ask you a question.” 

“Certainly, sir,” replied the young attor- 
ney, all attention. 

“Have you been admitted to practice be- 
fore the Supreme Court?” 

“Yes, sir,” was the prompt reply. 

“Well,” said the judge slowly, “the Su- 
preme Court does some very funny things.” 


AN old-time lawyer in a town not far from 
Lowell, Massachusetts, known to everybody 
as Uncle Ben, was a lover of Old New 
England rum, and enjoyed an afternoon off 
occasionally, in the company of congenial 
spirits, At one of these gatherings Uncle 
Ben, turning to one of the good fellows 
present, said: 

“Teddy, if you hear your old Uncle Ben 
has departed from this life, and gone to the 
better world, go over to B.’s and buy a 
quart of good Old New England rum, put a 
feather in your pocket, and proceed to my 
house. You will probably find mother in 
tears. After expressing your regrets at the 
loss to the community and to the profession, 
ask to see old Uncle Ben. Mother will show 
you into the darkened front room; when you 
are alone, and in the presence of death, take 
out your rum, dip your feather in and rub it 
across my lips once or twice; and if I don’t 
stick my tongue out, go to mother and my 
friends and tell them to let the funeral go 
on,—Uncle Ben is dead.” 








336 


The Green Bag. 





An lowa lawyer tells the following story 
of his first months of practice. He went to 
a small country town and secured an office 
room in front of which was placed the usual 
sign. Then he sat down and waited for his 
clients to appear, all the while feeling very 
much the dignity of his position. The day 
passed and no one called, and another, and 
another, until the weeks went by and still 
there had been no client. 

One morning, however, he was at the 
depot to attend upon the arrival of the daily 
accommodation train, quite an important 
function of the town, when a handsome, well- 
dressed young lady approached and in- 
quired, “Is this Mr. Smith?” At once the 
feeling of importance returned, and in his 
blandest tone, he replied: “It is, madam. 
What can IJ do for you?” 

“Can you tell me how much it will cost 
to send a sow and pigs down to the next 
station?” 


JupcE James Sevier, of the Kingston, 
Tennessee, bar, a great-grandson of the 
famed John Sevier, hero of King’s Moun- 
tain, and first governor of the State, tells 
the following story of a busy, money-making 
old fellow who lived in the country, and sel- 
dom went to town, except on business: 

One day, while in on an important errand, 
he was summoned to attend court as a jury- 
man. He tried to persuade the officer to 
let him off, but the fellow was incorrigible, 
and then the man who was “cotch” con- 
cluded to try his powers of persuasion with 
the judge. The latter dignitary declined to 
excuse him until a certain murder case 
should have been disposed of, in which case 
he had found it difficult to secure a jury of 
competent men. 

The cause was at last called, and our 
friend, the countryman, took his seat in the 
box. 

He answered the usual questions, leaning 
as strongly as possible towards the side of 
his own disqualification, but without avail. 
He was accepted, and yielded to fate, as 
gracefully as possible. 

The judge had positively promised to ex- 


| 


cuse him when that case was disposed of, 
and his heart jumped when the question was 
propounded to the prisoner, “Are you guilty, 
or not guilty?” and he responded, “Not 


guilty.” 





| 
| 
| 


| 


Thereupon the unwilling  juryman 
snatched up his hat and started to leave the 
court-room. 

“Where are you going, sir?” demanded 
the judge. 

“Why, I’m going home,” said the jury- 
man. 

“But you cannot go, until this case is dis- 
posed of. I thought you understood that.” 

“W’y, jedge, I thought hit was done dis- 
posed of. Didn’t ye hear ‘im say he ain’t 
guilty?” 

The matter was explained to him, and he 
finally understood that the prisoner’s state- 
ment was not quite conclusive of the ques- 
tion at issue. 

The trial proceeded, and when, after two 
or three days of torture to the hero of the 
story, the judge delivered his charge and 
gave the case to the jury, our friend was 
called upon to tell what he thought about 
the defendant’s guilt or innocence. 

“When he said he wasn’t guilty, I believed 
him, and supposed that settled it,” he ex- 
piained. “But the judge said it didn’t, and 
that of course settled it. 

“When I heard what the witnesses for the 
State said, I was ready to quit, and help 
hang him. , But when I heard what the 
other witnesses had to say, I wanted to turn 
him loose, without any more foolishness. 
Then the attorney general made a speech, 
and I come to the conclusion again that the 
feller was guilty, and thought he ought to 
be hung. But his lawyer made a speech 
after that, an’ I made up my mind that he 
ought to be turned loose, as I had thought 
twict before. 

“Then Judge Blank, the old fleebitten 
numbskull, he made a speech, and now I 
don’t know what in the devil we ought to 
do. I’m willing ter jest leave the whole 
thing to the balance of ye, an’ I hope ye'll 
settle it, purty mighty quick. I want to go 
home, and git to work.” 
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Down in Virginia one planter sued an- 
other to recover damages for a dog that had 
been killed. The lawyer for the complainant 
confused many of the defendant’s witnesses 
by a severe cross-examination. At last Un- 
cle Charlie, a coachman, took the stand. 

“Now, uncle,” said the nagging lawyer, 
“did you know this dog that was killed?” 

“Yes, sah,” said Charlie, “I was personally 
acquainted with him.” 

“Then tell the jury exactly what sort of a 
dog it was.” 

“He was a big, yaller dawg.” 

“We know that already, Charlie. 
jury what the dog was good for.” 

“Well, sah, he wan’t no good. He wouldn’t 
hunt; he wouldn’t gyard de house none; he 
jes’ wouldn’t do nothin’ but lay around and 
eat. Dat how come dey give him de name 
he had.” 

“And what was his name. Uncle Charlie?” 

“Dey call him ‘Lawyer,’ sah,’ answered 
Uncle Charlie gleefully, and even the judge 
joined in the merriment.—Philadelphia Led- 


ger. 


Tell the 


Tue late Sir Frederick Bramwell was fa- 
mous both as a wit and an arbitrator in en- 


gineering disputes. His brother, the late 
Lord Justice Bramwell, had had dealings 
with him in both capacities and was well qual- 
ified, according to St. James’ Budget, to ap- 
preciate him. 

The Lord Justice was once asked for ad- 
vice by a young barrister. 

“Something comprehensive, sir,” said the 
young man. 

“In a general way,” began the Lord Jus- 
tice, “you must be careful of four kinds of 
witnesses. First, of the liar; second, of the 
liar who can only be adequately described by 
the aid of a powerful adjective; third, of the 
expert witness; and, finally, of my brother 
Fred.” 

LawyeR (cross-examining): Where was 
your maid at the time? Witness: In mv 
boudoir, arranging my hair. Lawyer: And 
where were you? Witness: Sir!—Irish 
Law Times. 





THE fair plaintiff had sued the elderly capi- 
talist for breach of promise and her lawyer’ 
was trying to persuade her to compromise. 

“He offers,” said the lawyer, “to give you 
one-third of the sui you are trying to re- 
cover if you will withdraw the suit.” 

“T won't do it,” she replied. “I want the 
full amount.” 

“Failing in that,’ pursued her attorney, 
“he offers to marry you.” 

“What du I want to marry him for?” 

The lawyer shrugged his shoulders. 

“Well,” he said, “think of the possibilities 
of a divorce suit, with a fat claim for ali- 
mony.”—Chicago Tribune. 

SupreME Court Justice Leonard A. Giege- 
rich always had a kindly feeling for Timothy 
J. Campbell and enjoys regaling his friends 
with reminiscences of the eccentric potitician. 
At the Catholic Club on the evening of the 
funeral he recalled an incident of Campbell’s 
career on the bench that may not have ap- 
peared in print before. 

“Tim” was presiding at a trial where it 
soon became apparent that the plaintiff had 
no just claim to recover. At the proper mo- 
ment counsel] for defendant, as is usual under 
such conditions, asked the judge to dismiss 
the complaint. 

“Complaint dismissed,” jerked out Camp- 
bell, not waiting for a word from the lawyer 
for the plaintiff. 

“But, hold on, your Honor,” shouted the 
latter, in a fury. “Surely you won't dismiss 
my complaint without hearing me against the 
motion?” 

“Go ahead, counselor,” replied Campbell, 
leaning far over his desk, and hissing defi- 
ance. “Go ahead'with your argument. But 
I'll bet ye tin dollars I dismiss your com- 
plaint.".—New York Mail. 


Two Irishmen were in court, one for 
stealing a cow, the other a watch. “Hello, 
Mike! What o’clock is it?” said the cow- 
stealer to the other. 

“And sure, Pat, I have no time-piece 
handy, but I think it is most milking time.” 
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CORRESPONDENCE. 
To the Editor of THE GREEN Bac: 

Sir:—The unfortunate war now existing 
between Russia and Japan, and the lack of a 
previous and formal declaration has given 
rise to much discussion in the press as to the 
necessity and advisability of a declaration 
previous to hostilities. 

As to the advisability of a declaration, 
there can be no doubt, for the rights and lia- 
bilities of belligerents arise upon the exist- 
ence of war. A formal act of the Govern- 
ments fixing the date of the outbreak of 
war, gives and taxes the whole world, bellig- 
erent, as well as neutral, with notice. It is of 
importance to the belligerents, for it makes 
them alien enemies from the date established, 
and forbids friendly communication of all 
kinds. It is of importance to neutrals, for it 
subjects them to liabilities non-existent in 
time of peace. A formal declaration is, there- 
fore, in the interests of the belligerents them- 
selves desirable. 

But however desirable it may be, it is not 
necessary. War is not a theory; it is a fact, 
and its existence is ascertained in the same 
manner as any other fact. The first act of a 
hostile nature sufficiently establishes the be- 
ginning as well as the existence of war. (Dole 
z. Merchant’s Mutual Marine Insurance Co., 
51 Me. 465, 470; The Teutonia, L. R. 4 P. C. 
171; The Panama, 87 Fed. R. 927, 933.) A 
declaration may interfere with important mil- 
itary or naval advantages arising from strik- 
ing the first blow. This may be bad morals, 
but it is good law. Indeed, it may be well 
nigh impossible to issue a formal declaration, 
as in the cases of a civil war (The Prize 
Cases, 2 Black 665; Matthews v. McStea, 
gi U. S. 7.) 

In the matter of practice, it may be said 
that from the middle of the eighteenth cen- 
tury belligerents have consylted their indi- 
vidual interests, at times making a formal 
declaration; at other times, striking the blow 
in full peace and declaring the war afterwards 
by legislative enactment. Genera! Maurice, 
in his interesting little work on “Hostilities 
Without Declaration of War,” published in 
1883, enumerates no less than one hundred 











and four instances of war without previous 
declaration, from the years 1700-1870. From 
which it would seem, admitting that a decla- 
ration is advisable, that bad precedent makes 
binding, if not “good” law. The late W. E. 
Hall admirably summarizes the doctrine in 
his masterly “Treatise on International 
Law.” (5th edition, pp. 377-385.) 

In regard to the justice of a particular war, 
we may well rest content with Shakespeare’s 
line: “Thrice is he armed that hath his quar- 
rel just.” If we attempt to discriminate we 
fail utterly. Russia regards the war as just 
and stigmatizes Japan’s conduct as little less 
than nefarious. Japan considers Russia’s 
conduct no less reprehensible. Each belli- 
gerent pins the badge of moral purity to its 
breast and seeks to have “his quarrel just” 
as far as the subjects are concerned, and each 
probably succeeds. Self-preservation is 
above nice ethical distinctions, and in the 
ultimate analysis war may be said to involve 
this doctrine to a greater or less degree. And 
of self-preservation each nation is naturally 
the final judge. 

In conclusion, war is a fact and is prov- 
able as such whether it be officially declared 
or not; its justice or injustifiableness in a 
particular instance depends upon the inter- 
ests of the belligerents, of which they are the 
proper if not the sole judges. I am, 

Very truly yours, 
James B Scorr. 


Columbia University School of Law, 
New York, Apri! 4, 1904. 


To the Editor of THE GREEN Bac: 

Sir: —Why should a lawyer be put to the 
trouble of marking a jury case for trial? In 
every State in our country with the possible 
exception of Maine and Massachusetts a 
case is put on the trial list by the court when 
issue is joined by the parties and the plead- 
ings are at an end. For a lawyer to be 
obliged to mark a case for trial after he has 
entered it in court, seems to me an unneces- 
sary waste of time and labor. 

JosepH M. SULLIVAN. 


Boston, April 10, 1904. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


LEGAL MaAsTERPIECES: Specimens of Argumen- 


tation and Exposition, by Eminent Law- | 


yers. Edited by Van Vechten Veeder. 

2 Vols. St. Paul: Keefe-Davidson Com- 

pany. 1903. (pp. xxiv+618+706.) 

Law reports, text books and digests are 
not considered, even by the profession, as 
light reading. The profane, indeed, look 


upon them askance, as technical, dry and | 
Their frame | 
of mind and probable end are admirably | 
sketched in a masterly way by Macaulay: | 
“Compared with the labor of reading through | 


wearisome in the extreme. 


these volumes [Law Reports, Text-books, 
Digests] all other labor, the labor of thieves 


on the treadmill, of children in the factories, | 


of negroes in the sugar plantations, is an 
agreeable recreation. 


leys. He chose the history. 
Pisa was too much for him. 
mind and went to the oar.” 
Hence it is that the ¢lients leave the law 
books to the lawyers who are, or ought to be, 


paid liberal fees for undergoing, as it were, | 
But there is a limit 
even to the lawyer; for the man of the Green | 


vicarious punishment. 


Bag when the day is done, leaves his books 
and papers under lock and key; be- 


takes himself of an evening to the comforts | 
of home, or plunges into pleasing dissipation | 
of literature, the play, the opera, or in rare | 


and not well authenticated instances he gives 
himself over to dissipation of an ignobler na- 
ture. 


The novel, it would seem, has fascination | 
for the legal mind, and not a few members of 
the bench and bar have added to the store of | 


forgotten literature. But they may well 
be pardoned in any case; for the stren- 





There was, it is said, | 
a criminal in Italy, who was suffered to make | 
his choice between Guicciardini and the gal- | 
But the war of | 
He changed his | 


uous and exacting labors of the day require 
a change of a quieting and restful nature. If 
the mind will not let up, an avocation is well 
nigh a necessity, and indeed a well known 
person in “Who’s Who,” states under the 
heading of recreations, change of employ- 
ment. 

Admitting the need, it might be suggested 
that a lawyer might well find his avocation 
in legal history and biography, things pleas- 
ant, refining and broadening in themselves, 
and of no little aid in professional life. 

Mr. Van Vechten Veeder would seem to 
have had this end in view when the happy 
thought occurred to him of preparing his 
singularly charming and delightful collection 
of legal masterpieces. At any rate, it serves 
this purpose, and to the anxious-minded it 
may well serve as the basis of instruction in 
the art of argumentation and exposition. 
That law is a science, we may safely admit; 
that it is not necessarily divorced from liter- 
ature many a well prepared argument and 
opinion show; but the daily experience of the 
practitioner shows that law and literature do 
not trip hand in hand through court-room, 
and the little world in which he “lives, moves 
and has his being.” The verdict is the desid- 
eratum, and yet literary style and feeling 
may lead towards it. Erskine, for example, 
did not find a fine literary feeling a drawback, 
and Webster and Choate did not scorn a 
classical allusion and a well-turned phrase as 
an unclean thing. At any rate, the absence 
of literary style has made many a worthy 
practitioner nothing more than a name, a 
mere tradition at best. Bad English in a 
judge is admittedly no good ground for re- 
versing the judgment. Bad opinions, how- 
ever, do not read well, and if they do not read 
well and easily, nobody will consent to read 
them unless driven to it by sheer necessity. 
Mr. Baron Parke lorded it in Westminster 
Hal!, and his judgments are carefully studied 
by the profession; but the layman would 
rather be buried alive in his Parke or go to 
the oar, than con the cases in Meeson & 
Welsby. 


ut to return to Mr. Veeder. His Legal 





240 


Masterpieces are made up, first, of opinions 
delivered from the bench by Lords Mans- 
fieid (1), Stowell (1), Bowen (4); by Chief 
Justice Marshall (4), and B. R. Curtis (1); 
second, of professional opinions as distin- 
guished from judgments or arguments in 
courts: Lord Mansfield (1), Alexander 
Hamilton (1), Horace Binney (1), and James 
C. Carter (1); third, of arguments and briefs, 
by Erskine (5), Curran (1), Brougham (1), 
Horace Binney (1), Webster (3), Cockburn 
(1), B. R. Curtis (4, inciuding one charge to 
a jury), Wendell Phillips (1), Charles O’Con- 
or (3), R. H. Dana, Jr. (1), J. S. Black (1), D. 
D. Field (1), Wm. M. Evarts (3), and James 
C. Carter (1). 

that the selection is well made, no one will 
question, for no undeserving name appears. 
The judicial and professional opinions, as 
well as the briefs and arguments inciuded, 
deserve preservation and publication as 
models for study and imitation. One name 
alone will, perhaps, surprise the profession, 
for Wendell Phillips is known as orator and 
agitator, not asa lawyer. A careful reading, 
however, will at once show that the platforms 
and a great cause deprived the law of a great 
and leading advocate. Phillips’ argument 
in support of a petition for the removal of 
Judge Loring (1855)—‘‘an outrageously abie 
speech,” as Rufus Choate termed it—does 
undoubtedly give Wendell Phillips, as Mr. 
Veeder states, “an honorable piace in 
forensic annais.” 

But if the selection is not open to object- 
tion on the ground of inclusion, it may be 
subject to criticism on the ground of exclu- 
sion. Sir James Mackintosh’s superb defense 
of Jean Peltier on a libel against Napoleon 
Bonaparte (1803), merited printing in whole 
or in part, both from the interest of the sub- 
ject and from the rare ability and eloquence 
Mackintosh. . Erskine, who 
its delivery, thus expressed 
“T cannot shake off 





dispiayed by 
was present at 
himself in writing: 


from my nerves the effect of your powerful 
and most wonderful speech, which so com- 
pletely disqualified you for Trinidad or India. 
I could not help saying to myself, as you 
were speaking, ‘O terram illam beatam quae 
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hunc virum acciperit, hance ingratam — si 
ejicerit, miseram si amiserit’ I perfectly 
approve the verdict, but the manner in which 
you opposed it I shall always consider as one 
of the most splendid monuments of genius, 
literature and eloquence.” 

Again, neither Rufus nor Joseph H. 
Choate figures in the text; but Mr. Veeder 
has not overlooked, although he has refused 


them admittance. As regards the elder, 
the editor certainly does justify him- 
self in the introduction (pp. xxi—xxii), 
and it must be conceded that, how- 
ever successful as a lawyer and ad- 


vocate, Rufus Choate is not to be imitated. 
As Mr. Veeder says, and truly: “As compo- 
sitions, his speeches (except the occasional 
orations revised and published by him) are by 
no means safe models.” The case of Joseph 
H. Choate is different, but feeling it neces- 
sary to choose between Mr. Carter and Mr. 
Choate, the editor preferred the former. “As 
a jury advocate he [| Mr. Carter] is, perhaps, 
surpassed by Mr. Joseph H. Choate, and 
others may equal him in learning or in native 
ability; but in the combined qualities of sterl- 
ing character, breadth of mind, and varied 
culture, he has had few superiors among 
American lawyers, past or present.” (p. 1197). 
True, but was it to make the 
choice, or was it necessary to inciude two 
specimens from Mr. Carter, instead of divid- 
ing the crown? 

A few other instances might be mentioned, 
but this is Mr. Veeder’s selection, and it is 
unfair to criticise him in this minor matter. 
Mr. Veeder may be right and the reviewer 
wrong. The editor’s answer is easy and 
conciusive, namely, that he could not well 
compress hundreds of volumes into two 
without many a sigh and sincere regret. 

Passing from the purpose and the selec- 
tion itself, the question remains, how has Mr. 
Veeder performed the editorial part of his 
work? And to this, there is only one reply, 
admirably. A short biographical note of 
Judge and Lawyer represented is given con- 
taining the essentiai facts of their careers, 


necessary 


and this is invariably followed by an essay 
sometimes lonz and comprehensive, always 
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admirable and interesting, in which the im- 
portance of the lawyer, his influence, char- 
acteristics and style are pointed out and ap- 
preciated. They are remarkable examples 
of compression and in not a single instance 
has Mr. Veeder fallen short. Indeed they 
show the editor possessed of a rare critical 
faculty, of broad knowledge and culture, 
and of a literary style worthy of imitation. 
If reviewer or reader may not criticize, he 
may well be permitted envy. 

It should be said that each selection is pre- 
ceded by an adequate, and at times, elabor- 
ate statements which makes the text easy of 
comprehension and appreciation, and the 
work ends with a very satisfactory index. 

Mr. Veeder, itt would seem, has fallen 
asleep over his pen in a few instances. It 
is true (as stated on page 7), that Lord 
Mansfield was only twice directly reversed, 
but Perrin v. Blake (1769), 1 W. Bl. 672, 
dealt with the rule in Sheliey’s case, not with 
the “question of literary copyright at com- 
mon law.” Mr. Veeder, confusing the two 
Shelleys, evidently had in mind Millar v. 
Taylor, (1769) 4 Burr. 2303. It is not with- 
out interest to note that the dissenting opin- 
ions of Mr. Justice Yates in both these cases 
were followed on appeal. The imperious 
Lord Chief Justice had not had a single dis- 
sent from his judgments up to that date, and 
he took it so much to heart that the unfortu- 
nate justice deemed it advisable to be trans- 
ferred to the Common Pleas. 

Mr. Veeder ascribes the “Answer to the 
Prussian Memorial,” 1753, to Mansfield, 
then solicitor generai. It is true that Lord 
Mansfield is generally credited with the au- 
thorship of the famous and authoritative 
document, but it is known that Sir George 
Lee had a hand in it. Sir Robert Phil‘imore 
is inclined to attribute it to Lee, of whom he 
says: “He was the principal composer of a 
State paper on a great question of Interna- 
tiona: Law. The Answer to the Memorial 
of the King of Prussia. To that 
Memorial indeed another name was af- 
fixed, the name of one who was not in- 
deed a member of the College of Advocates, 
but who was destined to be among the few 
luminaries of jurisprudence in our island, and 





abie to vie with those which have shown up- 
on the continent... . This great man was’ 
then Mr. Murray, afterwards Lord Mans- 
field.” (1 Phillimore’s Int. Law, xlvi-xlvii.) 

In the list of distinguished judges, (p. 
xxiii.) Mr. Veeder places William K. McAl- 
lister as the sole glory of Illinois. Concensus 
of opinion in Illinois would probably assign 
precedence to Lawrence, Scholfield, Breese 
or Walker—perhaps in the order given. 

Again the life of B. R. Curtis, mentioned 
on page 619, was by his son B. R. Curtis, Ir., 
not by his brother, G. T. Curtis. Slips like 
these are most trifling biemishes in a work 
replete with scholarship and a fine literary 
and discriminating sense. 


A TREATISE ON THE LAW OF NEGOTIABLE IN- 
sTRUMENTS. By John W. Daniel. 2 Vols. 
Fifth edition reédited and enlarged with 
notes and references to American and 
English cases by John IW. Daniel and 
Charles A. Douglass. New York: Baker, 
Voorhis, and Company. 1903. (clivx-+936, 
1004 pp.) 

It seems to be well settled that when doc- 
tors disagree the patient dies; but in the 
present instance the Honorable John W. 
Daniel goes his way untroubled, and the fifth 
edition of his authoritative work in two vol- 
umes on Negotiabie Instruments will be 
cited by the Supreme Court in the future as 
the previous editions have been in times 
past. 

The statement in the above paragraph is 
made because of the fact that Senator Dan- 
iel’s work has been reviewed by two compe- 
tent hands—both teachers of the subject in 
two leading law schools—in the May and 
June numbers respectively, of the Columbia 
and Harvard Law Review for the year 1903. 
The review in the Columbia Law Review is 
flattering and pronounces the author and his 
work in excellent standing and seems to take 
evident satisfaction in the favorable diag- 
nosis. A few weaknesses are pointed out, 
such as foisting on the back of the great 
Lord Mansfield, a decision of Sir. James of 
that name (Fentum v. Pocock, Sec. 1333) 
and the review closes with this bit of general 
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commendation: “A number of errors in 
proof reading, also, should be corrected. For 
example, Edwin v. Lancaster in note 40, Sec. 
1334, should be Ewin v. Lancaster. Bar- 
ring this and a few other mistakes, which are 
not serious, the present edition is an admir- 
abie piece of work.” 

Not so the reviewer in the Harvard Law 
Review. Vhe author and his book are 
flayed alive and the calf is torn from the 
covers of the book, although it may be said 
some tew patches are left to the hide of the 
unfortunate victim himself. The reviewer 
states that he examined the book prejudiced 
in its favor and “we have been surprised,” 
he says, “to find how greatly we were mis- 
taken.” The gist of the onslaught consists 
of four charges, namely: That Mr. Daniel 
mistakes the law; that the cases cited often 
do not bear out the generalization and posi- 
tive statement in the text; that many oppos- 
ing authorities are not mentioned at all, 
although squarely in point, or are quoted for 
a dictum in favor of the author’s view; and 
lastly that the omissions of important cases, 
whether accord or contra, seriously impair 
the completeness of a work on this delicate 
and vastly important subject. To this gen- 
eral statement might be added another objec- 
tion of the reviewer, namely, that cases cited 
in the table of contents are not to be found 
in their proper places. “Mistakes of this 
kind,” he says, “are so common in this edi- 
tion that we forbear to give further exam- 
ples.” And another serious drawback 
arises from the fact that “this edition con- 
tinues to cite many cases as reported only 
in law reviews, although they have been for 
years pubtished in the regular reports.” 

A final quotation will show the value this 
work has in the reviewer’s eyes. “We have 
made,” he says, “no special effort to find er- 
rors in this edition. | None is necessary. 
They sautent aux yeux. Those which we have 
mentioned and others have come to our no- 
tice either when we have opened the volumes 
at random or when we have examined them 
to find Mr. Daniel’s views upon some con- 
troverted point.” 

As this latter is a detailed and extensive 





review, the prospective owner of this edition 
may well examine it and test it for himself. 
The present reviewer has consulted Daniel’s 
frequently and has at times examined pas- 
pages in which he had a present and often 
pressing interest. The section on Negoti- 
able Instruments secured by Mortgage (Vol. 
I, pp. 842-848), discusses, in the light of the 
weight of authority, the theory that the mort- 
gage is merged in the note to such an ex- 
tent, that the rights of an innocent holder in 
course for value and without notice are 
those of a holder of a negotiable instrument. 
This ignores the fact that the transaction is 
a mortgage transaction and is to be regu- 
lated by the law of mortgages. On prin- 
ciple this is ciear and unanswerable. Mr. 
Daniel cites many authorities for the pre- 
vailing and irrational view, and he throws in 
in a haphazard way, authorities contra; but in 
this latter list, the reviewer finds but a single 
Ohio case, while the leading case of Bailey v. 
Smith, 1863, 14 Oh. St. 396, in which Mr. 
Justice Ranney riddles the doctrine and re- 
fuses to follow it, is omitted from the section 
altogether. The case, is, however, misspelled 
and miscited in sects. 758a, 7792. 

But it would be unfair to overlook the 
fact that the courts have quoted this book 
time and again so that it stands before the 
public and the practitioners invested, as it 
were, with a halo of judicial authority. For 
this reason it has had and does have sub- 
stantial merits, and in this new form it will 
continue to decide many a law suit in the 
future as it has in the past. The present re- 
viewer does not detract in any way from its 
practical utility; but he suggests a careful pe- 
rusal of the review in the Harvard Law Re- 
Vol. XVI. (pp. €05-612) by way of cau- 
tion to those who would or might otherwise 
rely upon it as a sole and unassailable au- 
thority. 


VIeW, 





THE Law AND PRACTICE IN ARTICLES FOR TORTS 
IN THE STATE OF NEw York. By J. Newton 
Fiero. Albany: Matthew Bender. 1993. 


(xviii+893 pp.) 
In the modest guise of a local book here 
is a work of merit, well deserving circulation 
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outside its professed jurisdiction. The plan 
includes a treatise, an abstract of New York 
cases, and forms. The topics covered are 
the general principles of liability and specific 
injuries to the person. Injuries to property 
are not covered, and it is to be hoped that 
they are reserved for a future volume. 

The author has done his work so well that 
there is doubtless some excellent reason for 
giving such scanty notice to Wright v. Wil- 
cox, 19 Wend. 118 (1838), cited at p. 91 ona 
point for which it is not very important; but 
lawyers outside New York would welcome a 
rather elaborate discussion of the present 
value of that celebrated case, in its home 
jurisdiction, as to the point on which it is 
greatly used—the master’s responsibility for 
a servant’s wilful acts. This is, however, a 
very slight omission, and the only serious 
shortcoming discovered is the lack of a table 
of cases. By way of set-off, it may fairly be 
pointed out that in one respect at least the 
author has unnecessarily, but very properly, 
carried his labors beyond the field usually oc- 
cupied by writers on torts, in that among in- 
juries to the person he has inciuded breach 
of promise to marry. 





A TREATISE ON THE J.AW OF INTERCORPORATE 
Revations. By Walter Chadwick Noves, 
Judge of the Court of Common Pleas in Con- 
necticut. Boston: Little, Brown. and Com. 
pany. 1902. (pp. xlxii, 703 ) 

The industrial reorganization now going 
on may well be set down as marking the 
most important epoch in the economic his- 
tory of the United States. From the point 
of view of the lawyer, this has involved at 
every stage the complex problems connected 
with the consolidation of corporations. So 
much new knowledge and such need for fu- 
ture guidance has properly resulted in a 
special! book dealing with the law of inter- 
corporate relations. In respect to the great- 
er problem of restraint of trade, there are 
four forms of intercorporate arrangement 
which have been employed: First, the poo!— 
a direct agreement between the corporations 
for their joint operation; second, the trust— 
an indirect arrangement between sharehold- 
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ers for joint management of their holdings; 
third, the holding corporation—a central cor- 
poration to own the shares of the constituent 
companies; and, fourth, the single corpora- 
tion which buys the plants of the old owners 
outright. When this book was written the fate 
of the first and second had been decided; and 
the author set forth the whole law which 
led to their dissolution. But the disposition 
of the third and fourth was then unknown, 
and, indeed, is not yet settled, but the author 
treats the matter in the best way possible. 
The secret of the continuing value of the 
work under review is that it is based upon 
permanent principles, not upon transitory 
rules. For from beginning to end the theory 
of the treatise is that the validity of a com- 
bination depends upon considerations of 
public policy. 





LITERARY NOTES. 


The account of the organism and function 
of the Virginia County Court given in the 
Life and Letters of Robert Lewis Dabney, 
is of special interest to lawyers and jurists. 

The old county court of Virginia which 
wielded unrivalled power in the early life of 
that State was notably the great upholder of 
justice, but it was also the training school 
of Virginia’s noted orators. There lawyers 
of State reputation did not hesitate to put 
forth strenuous efforts even in cases of small 
importance, and it was in this old court, with 
his father sitting among the magistrates, that 
Patrick Henry leaped into fame by his great 
speech. “These county courts were a sort 
of resurrection and metamorphosis of simi- 
lar courts which had obtained anciently in 
England, and some of which had continued 
to exercise their powers down to the time 
of Henry VII. They were established in 
the Virginia colony in 1623 and were first 
called monthly courts, but in 1642 the name 
was changed to county courts and by that 
name they are familiarly and almost exclu- 
sively known. They exercised judicial, leg- 


' THE LIFE AND LETTERS OF RORERT LEWIS DAB- 
NEY. By Zhomas Cary Johnson. Richmond, Virginia: 
1903. 
(xvi+585 pp.) 
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islative and executive functions.” The court 
was composed of all the justices of peace of 
the county, of whom there was often a large 
number. All of the magistrates could sit 
together, but a minority made a quorum. 
This body, a close corporation where mem- 
bers served during good behavior, on the 
occasion of a vacancy gave three names to 
the Governor, from which he was obliged 
to make a selection. The jurisdiction of the 
county court was wide and was in part con- 
current with that of the circuit court. Be- 
sides holding court once a month, the mag- 
istrates were the county executors; as a 
body they levied taxes, supervised the dis- 
bursement of public moneys, made contracts, 
and performed many of those duties which in 
our more complex society are discharged by 
different boards. Individually the members 
of the court were local magistrates, preserv- 
ers of the peace and general advisers of their 
respective county sides. “The only com- 
pensation which the justices received was the 
emoluments of the office of high sheriff. The 
sheriff was appointed by the governor from 
one of the three justices of peace recom- 
mended by the county court. The members 
aimed to confer this office on themselves in 
turn, in order of official seniority.” Only the 
high sheriff received any compensation for 
services, for the theory then prevailed that 
the State was the expression of the law and 
general peace, the fountain of honor, the 
embodiment of all civic virtues, and to whom 
every man owed free service. 

The clerk of the county court was usually 
a man of education, often a fine office lawyer, 
and a great county character. He was ap- 
pointed by the court and his term of office 
was indefinite. The bench of magistrates 
represented the intelligence and influence 
of the county and the monthly court days 
brought together the freeholders of the 
county who made a critical audience. 


In early Virginia days there was not a 
great deal of voting; the curse of universal 
suffrage had not yet come and freeholders 
were the only voters. Among the freeholders 
the country gentry were the natural leaders 
of the yeomen and mechanics and largely di- 








rected the ballots. The only votes cast were 
for presidential electors, congressmen and 
members of the Legislature, as the governor 
and the judges of the circuit and appellate 
courts were chosen by the Legislature. The 
freeholders gathered for election at the 
county seat, the one voting place and all the 
voting was viva voce, as “a secret ballot was 
thought fit for cowards only.” Sometimes 
the candidates were present and sat upon 
the dais in the court room, while the sheriff 
held the polls, and a voter as he declared his 
preference, might receive a bow and formal 
thanks from Mr. Marshall, Mr. Randolph, or 
the great Mr. Henry. 


Around every court house was a well- 
turfed green, studded with trees, where the 
politicians harangued the voters and which 
swarmed with a multitude on court days. 
There the bullies and champions had their 
fierce fisticuffs with the slightest interference 
from their Honors of the bench who some- 
times adjourned to see the fight. An anec- 
dote told by Mr.-Robert Lewis Dabney 
shows that even the aristocratic John Ran- 
dolph of Roanoke took an interest in these 
combats. On one occasion while looking 
on at a fight on the court green of Cumber- 
land county, he was so impressed with the 
powers of the victorious champion that he 
engaged him on the spot as overseer for a 
plantation in Charlotte county, hoping that 
the athlete might subdue a powerful negro 
who was the terror of the plantation. The 
champion accepted and subdued the negro 
after a Homeric battle in the field, destruc- 
tive of much growing tobacco. 

The court house was the heart of com- 
munity life and court week took the place 
of county fairs, social clubs and _ political 
conventions. During court week on court 
house green could be found the aristocratic 
planter, the yeoman, the merchant, the ped- 
ler, with his goods, the office-seekers with 
pleasant manners and suave speech. Court 
week was a season of festivity, but the work 
of the court itself was serious and faithfully 
performed. It is said to have given Virginia 
the best government ever enjoyed by the 
State. 
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CURRENT LEGAL ARTICLES. 


In the Yale Law Journal for April the 
“Doctrine of Continuous Voyages” is the 
subject of a lengthy article by Charles B. 
Elliot, Judge of the District Court, Minne- 
apolis. 

The doctrine of continuous voyages (says 
Judge Elliot), was developed by the English 
courts in the early part of the last century to 
meet the devices by which it was sought tu 
avoid the rule of the war of 1756, which for- 
bade neutrals in time of war to engage in a 
commerce from which they were excluded 
during peace. A neutral vessel might law- 
fully sail from a neutral port to a non-block- 
aded port of a belligerent with goods 
not contraband of war, and the simple 
device of interposing a neutral port be- 
tween the forbidden colonial port and the 
belligerent port of ultimate destination sug- 
gested itself to the enterprising carriers. As 
trade between the colonies in America and 
between America and Europe was permitted, 
the Yankee skippers merely sailed from a 
colonial port to an American port, and from 
thence to Europe, and claimed exemption 
during the latter part of the voyage. The 
British courts met this evasion of the rule by 
holding that the two voyages were in fact 
one continuous voyage, unless the goods 
passed into the common stock of the country 
to which they were first carried. Naturally 
this rule did not meet with the approval of 
the neutrals who were thus deprived of a 
valuable carrying trade which was open to 
them. But while Americans were particu- 
larly energetic in their manifestation of dis- 
approval, their objections were of no avail, 
and the rule was thoroughly established that 
“when the ultimate destination of a ship or 
cargo is such as to infringe belligerent 
rights, the offending ship cannot escape 
by stopping at an intermediate neutral 
port.” . . . During the Civil War the United 
States invoked the same rule for the pur- 
pose of checking violations of the biockade 
as well as carrying of contraband goods to 
the Confederates. A blockade runner, by 
well established British and American rules, 
was subject to capture as soon as she had 








left her foreign port with the intention of 
running the blockade, and English boats 
loaded with goods destined for the Confed- 
erates were thus imperiled during the entire 
voyage across the Atlantic. But by clear- 
ing for the British port of Nassau, and there 
trans-shipping the goods to more suitable 
vessels, the danger line was brought to with- 
in a few miles of the blockaded coast. <A 
barren rock in the Bahamas thus became a 
great commercial port. Its harbor swarmed 
with innocent looking neutral trading ves- 
sels, and the United States government was 
expected to presume that they had no rela- 
tions with the rakish craft of race-horse build 
that frequently called at that busy port. The 
truth known to every one was that the whole 
trade was a manifest and palpable evasion of 
a recognized and admitted rule of maritime 
law. Nassau was a mere output for attack, 
a resting place while hovering off the coast 
and awaiting the arrival of a stormy night 
suitable for a dash to some convenient port. 

In a series of prize cases the United States 
courts heid that where interposition oi a 
neutral port was a mere pretence, the voy- 
age was continuous, and that the vessel and 
cargo, or merely the cargo, depending upon 
the circumstances of each case, subject to 
condemnation. 

Comment—generally adverse—on_ these 
cases by English and Continental jurists, as 
well as by several American writers, is quot- 
ed at some length by Mr: Elliott, who adds, 
however: 

The doctrine of continuous voyages as 
construed by the United States, especiaily as 
applied to carrying contraband goods, has 
been recognized in subsequent cases and is 
now an established rule of maritime law. 





One phase of the Eastern situation is thus 
commented on by the Law Journal (Lon- 
don): 

The decision of the neutral Powers not to 
protest against the Russian declaration of a 
state of siege at Newchang is a wise one. 
There can be no doubt that it is the duty of a 
belligerent to respect neutral territory—a 
duty which both Russia and Japan violated 
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at the outset in sending their armies to 
Korea. The position, as regards the Man- 
churian portion of the Chinese Empire oc- 
cupied by Russia, is altogether anomalous. 
That occupation, illegal though it may be, 
was a fait accompli before the war. A glance 
at the map is sufficient to show that it would 
be pedantic under existing circumstances to 
expect Russia to refrain from any steps that 
may be necessary to protect the railway and 
hold the adjacent territory, even though the 
trading rights of neutrals at treaty ports be 
interfered with. On the other hand, as 
China has been unabie to preserve her neu- 
trality, Japan will be within her rights in 
attacking the enemy on Chinese territory. 
Nor can she be expected to draw the line 
strictiy at places already occupied by the 
Russion forces. 


In The Harvard Law Review for April, 
Judge Simeon E. Baldwin of the Yale Law 
School, outlines the “Recent Progress To- 
wards Agreement on Rules to Prevent a 
Conflict of Laws.” After mentioning the 
two Pan-American Congresses of 1889 and 
of 1901-2, Judge Baldwin says: 

In 1893 the Netherlands issued invitations 
to such European States as she judged best, 
to send delegates to a Conference at The 
Hague to consider the adoption of identica! 
laws or of an international convention on 
certain subjects relating to personal status, 
private property, and the forms of legal doc- 
uments. Thirteen nations sent delegates, 
and similar conferences were held in 1894 
and 1900, resulting in conventions for deter- 
mining what law shall be applicable in case 
of conflicting claims as to matters of mar- 
riage, divorce, and guardianship, and to suc- 
cessions and bankruptcies, and to regulate 
certain methods of judicial procedure affect- 
ing foreigners. The conventions as to the 
celebration of marriage, adjudication of di- 
vorce and guardianship, were, by the summer 
of 1902, ratified by the executive depart- 
ments of twelve of the powers. To that con- 
cerning successions ten acceded, but as Rus- 
sia and Hungary refused their assent, the 
Netherlands has called another Conference 





to revise that and, as to some points, the 
others, which will assembie in May, 
1904. : 

If The Hague conventions, as they may 
be revised and perfected this year, should 
go into full force in eastern and centra! 
Europe, it is probable that on certain points 
the United States would eventually be glad 
to express their concurrence in them, by 
some formal act of adherence, on the part of 
the treaty making power. There may be 
constitutional objections to such action in 
respect to some of the matters involved, ow- 
ing to the peculiar relations of the States to 
the United States. But so far as the United 
States can speak, it would be obvious:y de- 
sirable that they should. 


Some interesting points of “Japanese Law 
and Jurisprudence” are noted in the March- 
April number of the American Law Review, 
in an article by A. H. Marsh, K. C.. of the 
Toronto Bar, based on two lectures by Dr. R. 
Masujima, of the Tokyo Bar. Says the ar- 
ticle: 

The learned lecturer tells us that the adop- 
tion by Japan of her present system of codes 
was hastened by the desire of the Japanese 
people to rid their country of the ex-territo- 
rial jurisdiction exercised in Japan by the 
courts of foreign nations, and it could not be 
expected that the foreign nations would con- 
cede this point unless Japan first furnished 
herself with a recognized and uniform system 
of laws. 

It is astounding to learn from these lec- 
tures that the judges of Japan are not gen- 
erally drawn from the bar, but are appointed 
directly from the graduates of law schools 
and colleges, and that the appointments are 
based upon examination; that preéminence 
at the bar is not a necessary qualification for 
the bench, and that the bench is not a post 
of honor and emolument to which men look 
forward with ambition. , 

We learn from these lectures that people 
in Japan very rarely think of the lawyer as 
a professional guide. but that they generally 
do their own legal business, and rarely con- 
sult a lawyer until after a suit is actually 
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pending, and that, if they do seek his assis- 
tance, it is generally in the last stages of the 
suit. 

One is surprised to learn from these lec- 
tures that in the Japanese courts they have 
no system of pleading by which the issues to 
be tried between the parties are defined, and 
that neither party knows with any degree of 
accuracy what his opponent’s case or defense 
is until trial, when the judge, by oral ques- 
tions, elicits what are the real points in con- 
troversy. There is no such thing as a pre- 
liminary examination of the parties for dis- 
covery, or a preliminary production of docu- 
ments in the possession of the parties, and 
finally the examination of witnesses is con- 
ducted by the Judge and not counsel for the 
parties. ‘ 

Perhaps the most interesting portion of 
Japanese law is that part of the civil code 
which deals with family relations. While the 
remaining portion of Japanese law has in 
great part been formulated in accordance 
with the ideas of modern Europe, this por- 
tion of Japanese law has been in great part 
formulated in accordance with ancient Jap- 
anese law. This being the case, it is inter- 
esting to note the similarity between the Jap- 
anese law of family relations and the Roman 
law touching the same subject. The learned 
lecturer tells us that “There is no other de- 
partment of law which enters so closely into 
the heart and foundations of society as the 
law of ‘family relations.” This doubtless 
accounts for the fact that while Japan was 
ready to adopt the general body of the law 
of modern Europe she was not willing to 
revolutionize the indigenous law which cir- 
cles around the hearth-stone. Society in 
Japan has gone through the stages of fam- 
ily groups, village community and feudal sys- 
tem, which latter system lasted until the Rev- 
olution of 1868. This is the order of pro- 
gress which has been recognized elsewhere 
throughout the world, and, speaking in a 
general way, Japan has now brought her 
jurisprudence into line with the latest phase 
of modern European advancement. In one 
respect, however, there is still room for 
growth along the line recognized throughout 





the world as the line of progress, and that 
is with respect to the law of family relations. 
Dr. Masujima tells us that it has been gener- 
ally stated that in Japan the family is still 
the unit of society and not the individual, and 
he proceeds to argue that this is not strictly 
accurate, because the law of Japan does, to 
a considerable extent, recognize the position 
of the individual, but he makes it clear that 
the saying, which he combats, has in it a con- 
siderable deal of truth. 


To the April number of The American Law 
Register William W. Smithers contributes the 
second of a series of articles on “Russian 
Civil Law,” bringing the narrative down to 
the end of the sixteenth century. Of the im- 
portant codification of Russian laws about 
1050, the following interesting account is 
given: 

The Russkaia Pravda of Yaroslav. is im- 
portant as a mirror of ancient legislation and 
customary law which had become well recog- 
nized in principle at the time of its promul- 
gation. It was primarily intended for a body 
of people known to have come from many 
countries, although most strongly impressed 
by Scandinavian and Slavonic ideas and cus- 
toms. 

The importance of the family above the in- 
dividual is manifested in many provisions for 
punishing criminals, and the class distine- 
tions of the boyars and thanes, the men of 
the sword, merchants and free workers, and 
the slaves is clearly established. The relation 
of master and hired servant is recognized 
and the right of the latter to quit the employ- 
ment at will on repayment of advanced 
wages is given. 

The familiar maxim of the English com- 
mon law as to right of protection of one’s 
private property is thus recognized: “Each 
citizen has the right to kill within his own 
property the robber whom he surprises 
therein at night.” 

Damages are allowed for the destruction 
of cattle, boundary fences, trees, bee swarms, 
ete. 

The master is made responsible in dam- 
ages for the torts of his slaves. A curious 
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example of the law ot negligence appears in | 


the clause providing that if a free servant 
lose a horse of the master, he must pay the 
latter its value. If a master tail to pay his 
free servant the wages agreed upon, he can 
be fined for the benefit of the fisc and also be 
made to pay the wages due. 

The commercial law is accorded very great 


consideration. Among the provisions under | 


that head may be mentioned: 

“Creditors whose debts are denied are 
obliged to support their claims by witnesses, 
and in case of recovery are entitled to the 
amount claimed together with damages in the 
nature of a penalty.” 

“In cases of money lending between mer- 
chants, the debt being denied, no witnesses 
are necessary, but the oath of the alleged 
debor shall suffice to relieve him of tiability.”’ 

“Where an insolvent debtor’s goods are 
sold for the benefit of his creditors, a foreign 
merchant who has supplied some of the 
goods in the induced belief that the debtor 
was solvent shall be given preference in the 
distribution.” 


“Tf a merchant receive merchandise or | 


money on deposit and the same be lost by 
force majeure, as by flood, fire, or act of the 
public enemy, he shall not be liable to arrest, 


but he shall be entitled to a reasonable delay | 
to repay the value of the goods or money | 


lost.” 


“Every merchant who by reason of prodi- | 


galitv, drunkenness, or negligence permits 


goods to be injured while they are deposited | 


with him shall be subject to arrest at the in- 
stance of his creditors, and if they do not 
agree to accord him time, he shall be sold as 
a slave unless he at once satisfy the claims 
against him.” 

“Tf a slave obtain money by representing 
himself as a freeman, his master shall reim- 
burse the innocent victim of the fraud or re- 
nounce his right of ownership in the slave.” 

“Every master who authorizes his slave to 
engage in commerce shall be liable for the 
commercial debts thus contracted by the 
slave.” 

“Tf a person claim to have ieft objects on 
deposit with another, the latter’s denial un- 





der oath that he received the articles is suffi- 
cient to discharge him.” 

Interest for borrowed money at the rate 
of 40 per cent. is recognized and made pay- 
able every four months. 

- Laws of Succession: “If a man of low es- 

tate die without issue, his property escheats 
to the public treasury. If he teave male is- 
sue, they shall take it. If he leave only fe- 
male issue, they shall inherit, in proportion, 
with the public treasury, if they be of mar- 
riageable age.” 

“The Prince shall have no rights in the 
succession of his boyars nor in that of the 
officers of his military guard. If they die 
without male issue; their daughters shall in- 
herit.” (The Code does not say whether the 
treasury or the next of kin shall take in case 
boyars and officers of the guard die without 
issue.) 

Wills are to be faithfully executed, and 
many provisions cover the respective rights 
of widows and children where the former re- 
marry. In case of disagreement among chil- 
dren, the affair is to be left to the tribunal of 
the Prince, whose right is recognized to dele- 
gate his powers as the fountain of justice of 
the empire to his civil or military officers. 

The greater part of the Code is devoted to 
criminal law and _ criminal procedure, 
the most important feature of which 
is the provision that in every trial 
the prosecutor must confront the ac- 
cused before twelve citizens from the vicin- 
age, sworn to decide the questions of fact “ac- 
cording to their convictions and the light of 
their conscience.” The officer invested with 
the power of judge at the trial determines 
the penalty and orders its infliction. This 
feature of the sworn jury indicates how much 
the Scandinavians had impressed their insti- 
tutions and laws upon the Slavs. Saxo, the 
Danish historian (1130-1204), says that in the 
eighth century Ragnar Hodbrok, King of 
Denmark, was the first to establish a criminal 
tribunal with twelve sworn jurors. (Historia 
Regum Heroumque Danorum.) 


THE recently discovered Code of Ham- 
murabi, is the subject of an interesting art- 
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icle in the March issue of The Juridical Re- 
view, is the course of which the writer, D. 
Oswald Dykes, says: 

Hammurabi’s Code was certainly the most 
widely known and most influential legal sys- 
tem of antiquity. Many centuries after its 
date [220 B. C.], it was used in the law- 
schools of Babylonia and Assyria. Its in- 
ttuence on the Hebrew law is at the present 


time a subject of lively controversy among 


Semitic scholars. . . . The most conspicuous 
characteristic of the provisions of the Code 
is their concrete and particular form. As in 





the Roman XII. Tables and the old Ger- | 


manic law, no general legal doctrines are 
here laid down. Each section uses the con- 
ditional form, with a hypothesis stating the 
facts to be considered, and an apodosis giv- 
ing the “doom” or judgment for that case. 
This creates a strong probabiity that this 
so-called Code was a collection of decisions 
pronounced by the King or by some other 
Court, and now classified and promulgated 
by roval authority to guide the Courts as 
binding precedents. 

The preliminary stages of an action are 
not easy to understand from the glimpses 
given by extant documents. 


It seems clear | 


that the jurisdiction of the judges was local, | 
and there are examples of actions dismissed, | 
as we should say, on the plea of “no juris- | 


diction.” 
hearing the cause, the parties went to the 
temple in which, or at the gate of which, 


When a diet had been fixed for | 


the Court sat. The property in dispute, the | 


‘fund in medio” ‘or the title-deeds of the prop- 


erty, was commonly deposited with the deity | 


of the tempie. 
by the Court was the judgment of the god. 
The tribunal, however, included besides the 


The judgment delivered | 


judge, a body of assessors who appear to | 


have been head men of the town or village, 
whose local knowledge makes them some- 
what analogous to the earliest forms of jury 
in England. These assessors had a judicial 
function, and assented to the decrees of the 
Court. . «-« 

Of the pleading before this tribunal we 
know little. 
there were written pleadings, which would 


There are some indications that | 


contain the parties’ versions of the facts and 
the statement of their respective claims. 
Written contracts played a large part in 
Babylonian litigation, and an action involv- 
ing the reduction of such a writing was con- 
cluded by the formal breaking of the tablet. 
Oral evidence was given on oath. The for- 
mula is not known, and according to one 
theory, the recitation was accompanied by 
the lifting of the hand. There is no indi- 
cation that torture was ever employed to 
compel testimony or to test it. Examples 
occur of persons having an interest, and not 
original parties to the suit, intervening dur- 
ing its progress. The oral pleadings were 
apparently conducted by the parties them- 
selves; although the written pleas may have 
been put in proper technical form by the 
professional scribes who wrote them. 

The decision of the Court was embodied 
in a document bearing the seals of the judges 
and the names of witnesses, and it is from 
such documents, some of them 4000 years 
old, that we gain most of our knowledge of 
the early legal procedure. Appeal was 
allowed to the King’s Court, where he seems 
at times to have heard and decided cases 
in person. Documents now extant record 
orders of Hammurabi, directing that parties 
and witnesses should be sent to his Court at 

Babylon. 


“Tue French Jury System’”—in criminal 
cases, for “France has never adopted the 
principle of jury trials in civil cases”—is 
described by Judge Simeon E. Baldwin in 
the April number of the Michigan Law 


Review. After outlining the jury systems 
from the Revolution to the establishment of 
the present Republic Judge Baldwin says: 
Soon after the present Republic was org- 
anized, during the presidency of Thiers, a 
new system was adopted which is stiil in 
force. This was set up by the law of Novem- 
ber 1, 1872, and its main provisions are these: 
Jurors must be at least thirty years old. 
They must be in the enjoyment of political 
and civil rights. Household domestics and 
servants on wages, convicts, bankrupts, min- 
isters of religion, certain public functionaries, 
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and those who do not know how to read 
and write French, are exciuded. Men of 
seventy; those who live by means of daily 
manual labor; and those who have already 
served during the same year or the year next 
preceding, are excused. 

A list is annually made up for each canton 
by a commission consisting of the local just- 
ice of the peace (juge de paix) and his assis- 
tants with the mayors of each commune. 
They pick out a certain percentage of all its 
citizens who are not disqualified, selecting 
whom they please. 

These lists are transmitted to the clerk of 
the trial court of the arrondissement. Another 
commission, consisting of the presiding 
judge of the court, the justices of the peace, 
and the members of the legislative council 
of the department (conseillers generaux) then 
strikes off half the names. It may also add 
new names, not exceeding in number a quar- 
ter of those in the first lists. Before each 
term of court forty names are then drawn by 
lot from the final list, as the jurors for the 
term. ... 

Senator Victor Leydet has proposed to 
restore in substance the practice of the first 
two Republics. He has recently brought for- 
ward a bill for an Act putting any citizen 
enjoying civil and potitical rights and on 
the electoral list, on the jury list also, pro- 
vided he is between forty and sixty years old, 
and can read and write. Excuses will be re- 
ceived on the ground of ill-health, other 
public duties, or serious injury to the man’s 
family should he leave them to attend court. 

The last proviso suggests one of the ob- 
vious defects in the present system. No 
jury fees are paid to jurors residing in the 
court town. Those living at the distance 
of two kiiometres can demand about sixty 
cents for each myriametre traveled, towards 
indemnifying them for their necessary trav- 
eling expenses. Nothing is paid by way of 
remuneration for services. 

Senator Leydet’s bill proposes a change in 
this respect, letting the government, from 
time to time, fix a small compensation for 
the jurors in each department, according to 
its particular conditions, of say not over ten 
francs a day... 








In January, 1904, the Minister of Justice, 
M. Vallé, announced his general adhesion 
to the views of Senator Leydet. He would, 
however, adhere to thirty as the minimum 
age. The matter will soon come before 
Parliament for decision; and it seems prob- 
able that some steps in the way of reforming 
the present system wiil be adopted. 


ComMMENTING on the Merger Decision, the 
Albany Law Journal for April says: 

It can hardly be disputed, we think, that 
under the so-called Anti-Trust Law of 1900, 
rigorously applied and enforced, ancient 
rights hitherto held to be incontestable, are 
abridged, industrial tendencies that promote 
the increase of national weaith are checked, 
and business thrown into inextricable con- 
fusion. But we have the comforting assur- 
ance from the administration, through its 
chief iega! officer, the attorney-general, that 
there is no intention to “run amuck” among 
the great corporations of the country. In 
other words, the government having settled 
the interpretation of the Anti-Trust Act 
through this great test case, will wink at its 
continued violation. However inconsistent 
this attitude may be, it is exceedingly politic 
as well as fortunate, for it has been estimated 
by competent authority that eighty-five per 
cent. of the railroad mileage of the country 
is controlled by railroad systems operating in 
violation of the law as it has now been de- 
clared and sustained by the Supreme Court. 
The onty remedy for this anomalous and dis- 
quieting condition of affairs would seem to 
be an amendment of the Anti-Trust Act, 
which was passed primarily to meet a parti- 
san emergency in a difficult campaign in 
which Democrats were making party capital 
by attacks upon the trusts, so as to make it 
apply only to unreasonable restraints of 
trade. But again, “partisan emergencies” 
may block this obviously wise and reasonable 
course. 





Tue Peonage Cases are the subject of an 
interesting article by Honorable William 
Wirt Howe, in the Columbia Law Review for 
April. These cases arise under the Thir- 
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teenth Article of Amendment to the Consti- 
tution of the United States and the Act of 
Congress of 1867 concerning peonage: 
During the last year a large number of ja- 
dictments have been found by United States 
grand juries in the District Court for the 
Middle District of Alabama, at Montgomery, 
for holding persons in a condition of peon- 
age or returning them to such a condition. 
One of these juries appears to have request- 
ed special instructions on the subject and 
concerning the meaning of the Act of 1867, 
above quoted; and, in -June last, Judge 
Thomas G. Jones of that District, delivered 
an elaborate charge which has been report- 
ed. After aliuding to the origin of peonage 
in Spain, and its transfer to Mexico, and 
thence to New Mexico, the Judge stated that 
peonage is not slavery and that a peon is not 
a slave, but a laborer bound to his master for 
an indebtedness founded on advancements 
made in consideration of service. He then 
showed how this system had been abused in 
New Mexico, and why the Act of March 2d, 
1867, had been adopted. In construing the 
Act, he laid down the rule that such a statute, 
imposing as it does penalties for the invasion 
of the rights of the citizen in order to pro- 
tect him in his liberty and happiness, is not 
the subject of disfavor in the law, and should 
not be construed with the same strictness, or 
on the same footing, as laws which regulate 
or restrain the exercise of a natural right or 
forbid the doing of things not intrinsically 
wrong. He declared that under the statute 
in question, which makes it an offence to 
hold a person in a condition of peonage, or 
return a person to such condition, it is im- 
material, as regards such offence whether or 
not the condition of peonage exists by virtue 
of a local law or custom creating such a con- 
dition, or whether it exists in. violation or 
without the sanction of law. The “condition 
of peonage,” the Judge held, is a condition 
of enforced servitude by which the servitor 
is restrained of his liberty and compe‘led to 
labor in liquidation of some debt or obliga- 
tion, real or pretended, against his wiil; and 
any agreement giving another the right to 
exact such servitude is invalid in law, is treat- 





ed as made involuntarily, and affords the , 
creditor or master no protection; and in con- 
sidering the effect of influence, threats or 
force in rendering service involuntarily and 
creating the “condition” in question, we may 
take into consideration in each case the rela- 
tive inferiority of the person so contracting 
to perform the service when compared with 
the person exercising the force. The Judge 
further declared, in view of the variety of 
cases before him, that if a person hires an- 
other under, or induces him to sign, a con- 
tract, by which the latter agrees during the 
term to be imprisoned or kept under guard, 
and, under cover of such agreement, after- 
wards holds the party to the performance 
thereof, by threats, punishment or undue in- 
fluence, subduing his free will when he de- 
sires to abandon such service, he is guilty of 
holding such person in a condition of peon- 
age. He also charged that’ a person who 
falsely pretends to another that he is accused 
of crime and offers to prevent conviction if 
he will pay a sum of money to satisfy the 
prosecutor, and thus induces the party to 
sign a contract to work out the amount, and 
to submit to restraint and deprivation of lib- 
erty while thus working out a debt, is guilty 


_ of holding such laborer in a condition of pe- 


onage, or causing him to be so held, when- 
ever such laborer desires to leave his em- 
ployment, but is compelled by threats or pun- 
ishment to remain and work under such con- 
tract. Other charges were also given, of an 
interesting character, concerning local con- 
ditions in Alabama, and as to false accusa- 
tions of crime made for the purpose of plac- 
ing laborers in a condition of involuntary 
servitude; and as to the unconstitutionality 
of certain laws in that State. Asa result a 
large number of indictments were found, to 
some of which the defendants have pleaded 
guiity and have paid large fines. . . . 

To sum up briefly, it would seem that in 
the opinion of the three United States judges 
who have considered the act of 1867, the stat- 


- ute is constitutional and acts directly on the 


individual who holds another in a condition 
of peonage, or returns another to such con- 
dition, and that no regular “system” of peon- 
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age, whether statutory or customary, must 
be established and exist as a condition pre- 
cedent to the possibility of such an offence. 
However, in due time we shall hear from the 
appellate courts; and it is probable that the 
Supreme Court of the United States may be 
asked by certificate of certiorari to pass on the 
interesting questions involved in the various 
cases. 


Since Mr. Howe’s article, quoted above, 
was written, the indictment in one of the 
Georgia Peonage Cases (United States v. 
Crawley, et al.) has been upheld by Judge 
Emory Speer, of the Southern District of 
Georgia, in an opinion rendered at Savannah 
on March 15. Judge Speer holds “that the 
Act of March 2, 1867, denouncing peonage 
and involuntary servitude in any form, is a 
valid exercise of a power granted to Con- 
gress by the Thirteenth Amendment to the 
Constitution of the United States,” and is of 
the opinion that “the illegal holding of any 
person to involuntary servitude to work out 
a debt or contract claimed to be due by the 
person so held to the person so holding,” is 
“a condition of peonage comprehended by 
that Act.” 

Referring to the contention of the defend- ¢ 
ant that a “condition of peonage” imports a 
system of peonage, the Court says: 

This, however, does not follow. A gen- 
eral condition of peonage might be synony- 
mous with a general system of peonage, but 
a citizén held and worked by lawless methods 
against his will for the purpose of compelling 
him in this manner to discharge a real or 
alleged obligation, is in contemplation of law 
held in a condition of peonage. The words, 
“a condition of peonage,” as used in this 
sense, should be broadly construed in favor 
of the liberty of the citizen. 


“THE Hawaiian Case” furnishes Judge 
Emlin McClain of Iowa material for an able 
article in the Harvard Law Review for 
April. He says: 

The Hawaiian Case [Territory of Hawaii 
v. Mankichi, 23 Sup. Ct. Rep. 787, decided in 
June, 1903] involved, to state it succintly, 








the question whether the provisions of the 
Fifth and Sixth Amendments to the Federal 
Constitution, so far as they guarantee to a 
person accused of an infamous crime the 
right to be tried only on an indictment by a 
grand jury and the verdict of a common-law 
jury, rendering a unanimous verdict, were 
applicable to a criminal proceeding under the 
laws of the Territory of Hawaii as they ex- 
isted between the time of the annexation of 
the islands to the United States in 1898, and 
the time when by act of Congress of April 
30, 1900, the Constitution of the United 
States was formally extended to those islands 
and provision was made for the indictment 
and trial of those accused of crime in accord- 
ance with the ordinary common-law meth- 
ods. . The decision of the United 
States District Court, on application for 
writ of habeas corpus, was that defendant 
was unlawfully held in custody, and this de- 
cision was reversed by the Supreme Court of 
the United States. . . 

After stating the majority and minority 
views of the court in the Downes, DeLima 
and Hawaiian Cases, Judge McClain contin- 
ues: 

If it be permitted to suggest a line of 
decision which would not have involved the 
complicated distinctions made or attempted 
in the cases under discussion, and to consider 
the results which the court following such 
line of decision would have reached in these 
cases, it is briefly submitted that without 
serious difficulty or disastrous consequences 
it might have been held that all territory 
over which the sovereignty of the United 
States is extended becomes incorporated 
into and a part of the territory of the United 
States; that the power of Congress to legis- 
late with reference to such territory is given 


| by the constitution and subject to the limi- 


tations of the constitution; and that these 
limitations are divisible into two classes, 
those of the one class being applicable to 


| legislation relating to territory within State 
‘| limits, the other to legislation of any charac- 
| ter regardless of territorial limits. . . 


It would seem perfectly justifiable to hold 
that the requirement of uniformity is limited 
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to such duties, imposts, and excises as Con- 
gress may impose for the support of the 
Federal Government regarded as a govern- 
ment of the States; and that the prohibition 
of preferences to the ports of one State over 
those ot another should be limited in the 
same way. . . It is difficult to conceive 
any reasonable objection which could be 
made to the holding that the doctrine of uni- 
formity as to imposts, duties, and excises, 
like the rule of apportionment of capita- 
tion and other direct taxes, should be limited 
to the power of Congress to raise revenue 
for general purposes. 

The application of the line of decision 
above suggested to the question in the Ha- 
waiian Case, that is, the effect of the Fifth 
and Sixth Amendments on proceedings in ter- 
ritorial courts, would perhaps be more diffi- 
cult, and yet a satisfactory solution might 
easily be reached. The contention on the 
one hand would be that as the only judiciary 
directly contemplated by the Constitution is 
the Federal judiciary, exercising its power 
within territory included in State limits, 
these amendments have no application to 
territorial courts which are not created or 
authorized in pursuance of the judiciary ar- 
ticle, but are provided for or authorized by 
Congress under the authority to legislate 
for the government of the territories. On 
the other hand, it could be contended that 
these amendments forming part of the Bill 
of Rights were incorporated into the Con- 
stitution as a result of the fear that too great 
a measure of power was being given to the 
Federal Government, and the conviction 
that Congress should be limited as State 
legislatures had already been limited in State 
_ constitutions for the protection of individ- 
ual rights, and were intended to apply to the 
exercise of any power vested in Congress by 
the Constitution, including the power to 
make ruies and regulations for territory not 
within State limits. The latter of these views 
seems to the writer of this paper to be more 
in consonance with the principles of our con- 
stitutional government. If it is admitted 
that the framers of the Constitution contem- 
plated the exercise by Congress of the power 





of providing territorial governments, it can 
hardly be conceived that they intended to* 
give to Congress unlimited power in this re- 
spect. It must be borne in mind that the 


_ protection of individual rights and property 


against the undue exercise of governmental 
power was an ever-present motive in the 
framing of the State and Federal Constitu- 
tions; and that the rights thus protected 
were not conceived of as the rights of any 
particular persons, but of all persons. It is 
hardly imaginable that the framers of the 
Constitution, having in mind the principles 
of the Declaration of Independence, would 
have deliberately contemplated the subjec- 
tion of any class of people who should come 
within the jurisdiction of the United States 
to an arbitrary and unlimited power which 
they did not tolerate for themselves. 


Unper the title “Is Congress a Conserva- 
tor of the Public Morals?” William A. Suth- 
erland, in the American Law Review, cri- 
ticises tlie decision of the Federal Su- 
preme Court in the lottery case of Cham- 
pion v. Ames, 188 U. S. 321, in which the de- 
cision was “that lottery tickets are articles 
of commerce, and that their transportation 
from State to State by common carrier is in- 
terstate commerce, which Congress, under 
the power to regulate, may prohibit.” 

Mr. Sutherland puts three questions: 

First. In the light of prior decisions of 
the court can a lottery ticket be said to be an 
“article of commerce?” 

Under this head the argument is, in part, 
as follows: . 

In the early case of Paul v. Virginia [8 
Wall. 182], the Supreme Court established a 
rule that has ever since been adhered to, 
viz., that the issuing of a policy of insurance 
is not a transaction of commerce; that the 
policy is not an article of commerce; and 
that it is not an interstate transaction, al- 
though the parties reside in different States. 
The reasoning upon which the conciusion as 
to the nature of a policy is based is very con- 
cisely stated in Hooper v. California [155 
U. S. 653]. There the court lays down a 
rule which may be applied in every case in 
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which this question is raised. It is said: 
“They are not subjects of trade and barter as 
something having an existence and value in- 
dependent-of the parties to them.” In other 
words, intrinsic vaiue would seem to be the 
criterion. 

Why is not this language applicable as well 
to a lottery ticket? Is a lottery ticket sub- 
ject to trade and barter as something having 
an existence and value independent of the 
parties to it? The value of an _ in- 
surance policy is independent of the 
paper itself and rests upon the as- 
surance of the company issuing it that it 
stands ready with its capital to pay to the 
holder a certain sum of money upon the 
happening of a certain contingency. In what 
else does the value of a tottery ticket consist? 
It contains, as does the insurance policy, a 
promise to pay upon the happening of a con- 
tingency, that contingency being the coinci- 
dence of the number of the ticket with a 
number to be drawn from a wheel at a future 
day. Value is imparted to the ticket by the 
capital of the company operating the lottery. 
The contingency is as likely to happen (at 
least theoretically) in the one case as in the 
other, and so long as that possibility con- 
tinues, so long do the policy and the lottery 
ticket have the value imparted to them by 
the parties issuing them. When, by the 
terms of the contracts, the obligation to pay 
is terminated, the paper evidences of the 
contracts are simply paper, of no value what- 
ever. 

There seems no escaping the conciusion 
that the distinction between lottery tickets 
and insurance policies 1s one based upon con- 
siderations of public policy. In this the Su- 
preme Court has, not avowedly, it is true, 
but nevertheless as effectuaily, departed from 
a rule of construction laid down in the very 
beginning, and always, until now, followed, 
vis., that in determining the validity of an 
attempted exercise of power, the question 


cannot be affected by considerations of ex- - | 


pediency. It is a startling departure from a 
long-established canon of construction, and 
one that of itself should excite com- 
ment. 





- relation to the controversy. 


Secondly. Can the word “regulate” have 
been intended by the framers of the Consti- 
tution to comprehend absolute prohibition? 

In no case decided by the Supreme Court, 
and in none of the debates of the constitu- 
tional convention, do we find a hint of any 
other object than to facilitate intercourse by 
securing harmony. 

Would the prohibition of intercourse facili- 
tate intercourse? The question is too ab- 
surd to be asked seriously. 

Thirdly. Does not the act prohibiting the 
transportation of lottery tickets trench upon 
the powers reserved to the States? 

The Supreme Court has ever recognized 
the regulation of lotteries as peculiarly with- 
in the police power of the States, and how- 
ever much we would welcome any legislation 
that would effectually wipe out the “wide- 
spread pestilence of lotteries,” yet if the 
power to enact such legislation does not ex- 
ist under the commerce clause, or some other 
clause of the Constitution, let us not attempt 
to stretch the Constitution to give that 
power to Congress. The commerce clause 
empowers Congress to regulate commerce, 
not the public morals. 

In an article dealing with “The Physician 
as an Expert.” in the Michigan Law Review 
for April, Professor H. B. Hutchins well de- 
scribes what should be the attitude of any ex- 
pert witness. He says: 

The functions of the expert are in a sense 
judicial and should be so regarded by him. 
He is called into the case, in theory at least, 
not as a partisan or advocate, but to aid the 
jury by his opinions in reaching correct re- 
sults. The fact that the jury are not bound 
to be governed by what he says, in no way 
relieves him of responsibility or changes his 
Although a wit- 
ness whose testimony ts to be considered by 
the jury like that of any other witness, he 
should always maintain the judicial attitude. 
The frequent failure of the expert to do this 
is undoubtedly the cause of much of the un- 
favorable comment from the bench in regard 
to this class of testimony, and has served per- 
haps more than anything else to bring the 
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expert witness into disrepute. So long as the 
present method of selecting and paying ex- 
perts continues, but little change for the bet- 
ter can probably be expected. The change 
will undoubtedly come when the expert is ap- 
pointed and paid as an officer of the court 
and is by law made a part of the judicial ma- 
chinery of the State. 


On the question of “Keeping Photograph 
and Measurements of Accused after His 
Acquittal,” Case and Comment for April says 
editorially: 

The denial by the courts of the applica- 
tion of Molineux for a mandamus to compel 
the removal of his photograph and measure- 
ments from the records of the superintend- 
ent of State prisons has attracted wide atten- 
tion and much adverse comment from the 
press. The decision by the court of appeals 
of New York to this effect is, however, fully 
justified by the opinion of Judge Vann. 

The injustice of perpetrating the photo- 
graph and Bertillon measures of an inno- 
cent man after his innocence has been ad- 
judged may be strongly urged, but it is 
clearly a matter for the Legislature to say 
whether or not public policy requires such 
records, once made, to be preserved. The 
perpetuation of a judicial record of the trial 
of an innocent man may, as the court well 
points out, be very unpleasant to him, but 
such records are always preserved. It is not 
likely to be argued that such records ought 
to be expunged. The record itself, though 
it may be humiliating to the person who 
has been accused, is, nevertheless, his shield 
against a repetition of the same accusation 
after his acquittal. But the retention of his 
photograph and measurements among those 
kept for convicts seems to be an unnecessary 
humiliation, which the public does not re- 
quire him to endure. It is unquestionably a 
matter for the Legislature to determine, and 
no good reason appears why the Legislature 
should not provide for the removal of the 
portrait and physical measurements of one 
who has been adjudged innocent from the 
portraits and records of convicts. 





In the Columbia Law Review for April Pro- 
fessor Francis M. Burdick follows up in 
an article entitled “Codification of the Doc- 
trine of Revision,” the discussion which for 
several months has been raging—in scholarly 
and friendly fashion—between Professor 
Williston, of Harvard, and himself over the 
question of “Revision for Breach of War- 
ranty.” 

Professor: Burdick maintains “that only 
Iowa and Maine can be counted as unequivo- 
cally committed to the Massachusetts rule; 
and that but three other States show, at the - 
present time, any decided inclination in favor 
of that rule,” and asserts that because “all 
of the Federal Courts, as well as those of 
nineteen State and Territorial jurisdictions, 
have unhesitatingly adopted the English 
rule, and several others have indicated, in 
dicta, their approval of that rule, a very pow- 
erful argument is afforded for incorporating 
it rather than the Massachusetts rule in an 
American Code of the Law of Sales.” 

I submit (he says), that the prevailing rule 
should be incorporated into the proposed 
Code of the Law of Sales in this country: 
First, because it is the prevailing rule, and 
came to prevail for the reasons and in the 
way above described; second, because, it is 
the rule of the English Code, and uniformity 
on this important topic in commercial law 
is most desirable; third, because it accords 
with the general principles of the law of con- 
tracts; fourth, it holds parties to contracts 
which they have honestly and deliberate!y 
made; and, fifth, because it treats both 
parties with perfect fairness and works no 
injustice to either. 


AN important contribution on a pressing 


" question of governmental control of cor- 


porations is the draft filling some ninety 
pages of “A Proposed National Incorpora- 
tion Law,” by Professor Horace L. Wilgus, 
in the Michigan Law Review for April. The 
rational point of view of Professor Wilgus 
is indicated by the following extracts from 
his short foreword to the act itself: 

It is not the duty of the government to 
act as a parent of its people; neither is it 
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the duty of the government to clothe a part 
of its people with great powers and privi- 
leges, peculiarly susceptible of abuse, with- 
out providing reasonable protection against, 
and adequate remedy for, such abuse. The 
writer believes that the corporation is the 
most efficient business machine yet invented; 
and its very efficiency makes it, in the hands 
of the honorable, most beneficent; but in the 
hands of those otherwise disposed, most op- 
pressive. The vast majority of business men 
are honorabie, and need but little, if any, 
restraint beyond their own consciences; 
there are, however, many others who are 
bent upon securing and exercising undue 
advantage over their fellows; the former, not 
needing restraint, will not, or should not, 
feel hampered by such restraints as are made 
necessary by the latter; while the law cannot 
make men better, it may make it more diffi- 
cult for them to injure their neighbor,—and 
this is the standpoint from which many pro- 
visions herein should be judged. Many of 
the provisions are designed to meet the evils 
that the investigations of the Industrial Com- 
mission, the Interstate Commerce Commis- 
sion and the Commissioner of Labor have 
found to exist.—over-capitalization, unjust 
discriminations, predatory competition, op- 
pressive combinations, unjust, unsafe, and 
unsanitary conditions of labor, and insuffi- 
cient publicity either for safe investment or 
proper iegislation. 


In the April number of the Harvard 
Law Review, J. L. Thorndike of the Boston 
Bar, discusses at considerable length two re- 
cent English cases, cited below, involving 
the question of indemnity arising through 
the registration by a corporation of a forged 
transfer of stock, and maintains that the re- 
versal of Lord Alverstone’s opinion, cited be- 
low, was wrong. 

In two recent cases (says Mr. Thorndike), 
the question has come before the English 
courts whether a corporation that has been 
induced to register a forged transfer of 
stock, or to allow a transfer of stock on its 
books under a forged power of attorney, is 
entitled to indemnity from the person that 
has induced it to do so, when he has acted 


in good faith and in the betief that the decu- 
ment was genuine. In one [Starkey v. Bank 
of England (1903) A. C. 114] it was he‘d that 
the person who induced the corporation to 
allow him to transfer the stock under the 
forged power of attorney thereby represent- 
ed that he had authority to make the trans- 
fer, and that this representation imported a 
contract that the authority under which he 
acted was valid, and made him answerable 
for the damages sustained by the corpora- 
tion. In the other [Sheffield Corporation v. 
Barclay (1903) 2 K. B. 580; reversing the de- 
cision of Lord Alverstone, C. J. (1903) 1 K. 
B. 1] it was held that the person who in sim- 
ilar circumstances induced the corporation 
to register the forged transfer made no rep- 
resentation or contract that the document 
was genuine and was not bound to indemnify 
the corporation. 

There is one case in this country [Boston 
& Albany Railroad Co. v. Richardson, 135 
Mass. 473] in which the question was decided 
[affirmatively that] a company could recover 
damages from a person who had induced it 
to register a transfer of shares under a 
forged power of attorney or a forged trans- 
fer, where he acted in good faith. 

‘Tue Modern Law of Charities as Derived 
from the Statute of Charitable Uses” is the 
subject of an excellent article by Rupert Sar- 
gent Holland in The American Law Register 
for April. 

The Statute 43 Eliz. c. 4, passed in 1601 
(savs Mr. Holland), was long regarded as 
limiting the classes of legal charities. It re- 
cited that land, money, and other property 
had been given for various charitable pur- 
poses, which it enumerated, and authorized 
the appointment of commissioners to inquire 
into such gifts and make orders for their 
proper appiication. The list of charitable 
purposes contained in it has always been 
treated as an expression by the Legislature 
that all such purposes are lawful charitable 
purposes, and a guide to the court in decid- 
ing on the legality of other purposes. 

The list enumerated in the statute is as 


follows: 
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(1) The relief of aged, impotent, and poor 
people. 

(2) The maintenance of sick and maimed 
soldiers and mariners. 

(3) The maintenance of schools of learn- 
ing, free schools, and scholars in universities. 

(4) The repair of bridges, ports, havens, 
causeways, churches, sea-banks, and high- 
ways. 

(5) The education and preferment of or- 
phans. 

(6) The relief, stock, or maintenance for 
houses of correction. 

(7) Marriages of poor maids. 

(8) The supportation, aid, and help of 
young tradesmen, handicraftsmen, and per- 
sons decayed. 

(9) The relief or redemption of prisoners 
or captives. 

(10) The aid or ease of any poor inhabi- 
tants concerning payment of fifteens, setting 
out of soldiers, and other taxes. 

[This] statute did not create a new law 
with respect to charities, but only furnished 
a new and ancillary remedial jurisdiction for 
enforcing them. 

The statute has been variously regarded in 
the United States. It has been recognized as 
part of the common law in Maine, Massa- 
chusetts, Illinois, Kentucky, Missouri and 
North Carolina and has been virtually re- 
enacted in Connecticut and Rhode Island. 
The statute aside from the effect of its enu- 
meration of charities has been rejected in 
New York, New Jersey, Delaware, Mary- 
land, the District of Columbia, Indiana, 
Michigan, South Carolina, Tennessee, Vir- 
ginia, West Virginia, Mississippi, and Cali- 
fornia. The question of its status has been 
raised but left undetermined in Alabama, 
New Hampshire, and Texas. In Pennsylva- 
nia, Ohio, and Georgia the principles devel- 
oped under the statute by the English courts 
of equity have been approved and adopted, 
although those States do not specifically rec- 
ognize it as part of their common law. In 
the remaining States the question has not 
been squarely brought before the 
courts. 


We now come to a consideration of the 
purpose to which the statute is commonly put 
today. It is regarded as a universal stand- 
ard or test in deciding what objects are to be 
considered charitable, and it is the accepted 
rule that those objects only are charitable 
which are named in the act or are considered 
within its spirit. . . . 

Using the enumerated objects of the statute 
of Elizabeth as a basis, it will now be clear 
that both the English and American courts 
allow themselves the utmost freedom within 
precedents in determining what are and are 
not charities. 


In the American Law Review for March- 
April is printed a paper on “The Civil Jury,” 
read by A. Caperton Braxton, of Stanton, 
Virginia, at the recent meeting of the New 
York State Bar Association. It is a plea for 
the abolition of the “illogical and oppressive 
rule requiring unanimity in civil verdicts.” 
Of the origin of this rule Mr. Braxton says: 

Since the researches of the German schol- 
ar, Dr. Bruner, it has been generally con- 
ceded that the English civil jury (which, by 
the way, is several centuries older than the 
criminal jury), came, not “from the forests of 
Germany,” as Montesquieu claims, but origi- 
nated in England as an outgrowth of the “in- 
quisition of witnesses” created by the Carlo- 
vingian kings of France to establish the facts 
in controversies concerning the royal es- 
tates. It was not derived from the ancient 
“folk-courts,” but was substantially different 
from them. 

Those early “foik-courts” were not bound 
by the unanimity rule, nor were any of the 
older tribunals. The “Judicium Parium” of 
Magna Charta was not required to be unani- 
mous. In all tribunals known to man—those 
of ancient Egypt, the Grecian dicasts, the 
Roman judices, and the courts of the ancient 
Germans and Anglo-Saxons, of the Britons 
and the Normans—in each of them the ma- 
jority ruled. How, then, did this anomaly 
of jury unanimity arise? The answer is, that 
it had its origin when the jury was not a tri- 
bunal at all, but merely a body of witnesses— 


’ 
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an “inquisition of witnesses’—summoned, 
not to decide upon evidence, but to prove 
facts. 

The policy of the law, in requiring more 
than one witness to establish a fact, is as old 
as law itself. 

The old law, however, required twelve 
witnesses to agree upon a disputed fact, in 
order to establish it; and so it was that, when 
the first twelve witnesses summoned failed to 
agree, they were “afforced” by summoning 
additional witnesses, till twelve were found 
that would agree. This grew to be incon- 
venient; and some six hundred years ago the 
rule requiring twelve witnesses to concur was 
relaxed, and the concurrent evidence of a 
majority of the twelve witnesses was taken 
as sufficient. 

This was unquestionably a sensible inno- 
vation and a decided improvement; but, in 
the latter part of the fourteenth century, dur- 
ing the reign of Edward III., the English 
law courts, with their characteristic zeal for 
upholding the forms of antiquity, even when 
the substance had been rejected, restored the 
rule requiring twelve concurrent witnesses to 
a disputed fact. But these oid 
judges were not so impractical a set as their 
pedantic adherence to ancient forms might 
indicate; and, being unwilling to resort to the 
inconvenient and expensive “afforcing” pro- 
cess, to obtain twelve witnesses who would 
agree, they resorted to the simpler and more 
direct method of compelling the original 
twelve to agree, whether they would or not, 
by holding them “sine cibo et potu” until they 
did agree! 

The very reasons upon which this remark- 
able rule was based showed the courts’ rec- 
ognition of the wisdom and propriety of the 
majority rule; for it was said that the minor- 
ity were inexcusable in holding out against 
the majority; that, as they were all merely 
witnesses to the same fact, if the majority 
agreed upon what that fact was, nothing but 
stupid obstinacy, “impious stubbornness,” or 
corruption, could account for the minority 
taking a different view about a matter of 
plain fact and not involving opinion or judg- 


establish 


ment at all! 
Thus was the 


‘ 


‘unanimity rule” established; 


and it is to an origin, based upon such essen- 
tially different conditions and wpon such ab- 
surd and illogical reasons. characteristic of 
an age of intellectual night, that the modern 
advocates of unanimity of verdicts in civil 
juries cling with superstitious veneration 


THE progress of the “Proposed Reforms in 
Marriage and Divorce Laws,” from the re- 
port of the Committee on Jurisprudence and 
Law Reforms at the meeting of the Ameri- 
can Bar Association in 1882 to the present 
time, is set forth by Amasa M. Eaton in 
the April number of the Columbia Law 
Review. Since 1892 reform in marriage and 
divorce laws has been one of the most im- 
portant subjects before annual Conferences 
of the State Commissions on Uniformity of 
Legislation. Several excellent acts have 
been drafted by these Conferences, none of 
which, however, have been adopted by any 
of the States. 

Referring to one of the acts proposed by 
the Twelfth Conference, 1902, Mr. Eaton 
says: 

Even though no State has yet adopted in 
its entirety the Divorce Procedure Act rec- 
ommended by the Conference, some of its: 
features have been adopted, and probably 
more will be, and more States will follow the 
examples set, and adopt some of its features 
that other States have adopted. However, 
even should no general adoption of our act 
result, it cannot be said that the work of the 
Conference is a failure. It will have shown, 
at least, that such a law is not the one called 
for. If so, the question then is, what is the 
legislation that is called for? Why should 
not the general rule suggested, be adopted, 
that any competent court, having actual jur- 
isdiction over the parties, shall have jurisdic- 
tion over divorce between those parties, 
irrespective of the vexatious question of 
domicile? Would not the cause of justice 
and the peace and quiet of the State, be bet- 
ter subserved by such a rule? 
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ANIMAL. (GoosE—RUNNING OF RAILROAD TRAIN 
—ALARM WHISTLE—LIABILITY FOR KILLING.) 


TENNESSEE SUPREME COURT. 


In Nashville & K. R. Co. v. Davis, 78 
Southwestern Reporter 1050, a goose is 
held not to be an “animal or obstruction,” 
within Shannon's Code, Sec. 1574, sub-sec. 4, 
requiring railroad trains to sound the alarm 
whistle and apply the brakes, and use every 
possible means to stop the train, when an 
“animal or obstruction” appears on the 
track. It is also held that in the absence of 
recklessness or common-law negligence, a 
railroad company is not liable for the killing 
of geese permitted to run at large and which 
trespass on the right of way. No cases are 
referred to. The court savs: “It is true, a 
goose has animal life, and, in the broadest 
sense, is an animal; but we think the statute 
does not require the stopping of trains to 
prevent running over birds, such as geese, 
chickens, ducks, pigeons, canaries, or other 
birds that may be kept for pleasure or pro- 
fit. Birds have wings to move them quickly 
from places of danger, and it is presumed 
that they will use them (a violent presump- 
tion, perhaps, in the case of a goose, an ani- 
mal which appears to be loath to stoop from 
its dignity to even escape a passing train) 
But the line must be drawn somewhere, and 
we are of the opinion that the goose is a 
proper bird to draw it at. We do not mean 
to say that in the case of recklessness and 
common-law negligence there might not be 
a recovery for killing geese, chickens, ducks, 
or other fowls, for that case is not presented. 
Snakes, frogs, and fishing worms, when upon 
railroad tracks, are, to some extent, obstruc- 
tions; but it was not contemplated by the 
statute that for such obstructions as these 
trains should be stopped, and passengers 


delayed.” 


APPEAL. (APPELLATE JURISDICTION—AMOUNT IN 
CONTROVERSY—ACTION FOR A DERT— STATU- 
TORY PROVISION.) 

MissouRI Court OF APPEALS. 

In Marsh v. Kansas City Southern Rail- 
way Co., 78 Southwestern Reporter, 285, 
plaintiff sued for the negligent killing of her 
husband, asking and recovering judgment 
for $4,500. Rev. St. 1899, Sec. 2864, fixes 
$5,000 as the liability which a defendant 
must forfeit in a case of this kind. But the 
plaintiff sued for $500 less, thus bringing the 
case within the jurisdiction of the court of 
appeals for review rather than the supreme 
court. 

The court holds that the statute is not 
strictly a penal one, so that suit may be for. 
less than $5,000, and having sued for less, 
the amount sued for is the amount “‘in dis- 
pute” as regards appellate jurisdiction. <A 
number of cases are discussed, none which 
are directly in point. Proctor v. Railway 
Co., 64 Mo. 112, 122, in which it was de- 
clared that the damages recoverable under 
the statute were $5,000, no more, and no 
distinguished, as is also Raf- 
ferty v. Railway Co., 15 Mo. App. 559. Why 
plaintiff desired to avoid the appellate 
jurisdiction of the Supreme Court is 
not indicated, but it is understood that that 
tribunal is behind with its docket. 


less,” is 


ATTORNEY’S FEE. (Divorce CASE—PERCEN TAGE 
OF ALIMONY—VOID CONTRACT.) 
MICHIGAN SUPREME Court. 
In McCurdy v. Dillon, 98 Northwestern 
Reporter 746, a contract between attorney 
and client for an attorney’s fee, consisting 
of a percentage of the alimony to be recov- 
ered in a divorce case, is held void, as con- 
travening public policy. said 
to fall directly within Jordan 7. Westerman, 


The case is 
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62 Mich. 181, 28 N. W. 826, 4 Am St. Rep. 
836, in which it was said, in substance, that in 
fixing the amount of alimony, the court is 
entitled to have all the facts which would 
influence its decision laid before it, and it 
cannot be supposed that an allowance would 
be made of a gross sum for permanent ali- 
mony if the court knew that the wife had 
contracted to pay a portion thereof to her 
attorney. Such contracts are against public 
policy for another reason. Public policy is 
interested in maintaining the family relation, 
and in promoting reconciliation between the 
parties. Contracts like this one tend direct- 
ly to prevent reconciliation, and to bring 
around an alienation of husband and_ wife, 
by offering a strong inducement, amounting 
to a premium, to attorneys to promote the 
dissolution of the marriage tie. In the case 
at bar, the court distinguishes Chadwick v. 
Walsh, 70 Mich. 627, 38 N. W. 602, saying 
that the validity of the agreement therein 
was not questioned. It is also held that 
where the only contract an attorney has for 
compensation is void, he is entitled to re- 
cover what his services were reasonably 
worth. 


BENEFIT INSURANCE. (EXEMPTION oF ASSOCI- 
TION FROM GARNISHMENT—CONSTITUTIONALITY 
OF STATUTE—EQUAL PROTECTION OF LAWs— 
SPECIAL PRIVILEGES.) 

TExAS CourT OF CIVIL APPEALS. 
In Supreme Lodge United Benevolent 

Association v. Johnson, 77 Southwestern 

Reporter 661, the constitutionality of Act 

May 11, 1899, Sec. 16, exempting from gar- 

nishment, benefits payable by fraternal bene- 

ficial associations, is reviewed. The act was 
attacked as violating the fourteenth amend- 
ment, prohibiting the denial by a state of 
equal protection of the laws, and also as vio- 
lating Article 1, Sec. 3, of the Texas consti- 
tution, prohibiting exclusive privileges; it 
being first urged that the distinction be- 
tween fraternal insurance associations and 
other insurance companies was an invalid 
discrimination. Williams v. Donough, 65 
Ohio St. 499, 63 N. E. Rep. 84, 56 L. R. A. 


766, relied on by appellee, is distinguished 
by the court, and in view of the settled dis- 
tinction in Texas jurisprudence between fra- 
ternal associations and other insurance com- 
panies, the act is held not open to this ob- 
jection. In Section 16, however, certain 
named beneficial associations are exempted 
from its operation, and this the court holds 
renders the act a violation of the constitu- 
tional provisions mentioned, and inasmuch 
as the act must be regarded as an entirety 
this infirmity invalidates it in toto. 
BUCKET SHOP. (PROHIBITION—POWER OF CITY.) 
ARKANSAS. SUPREME COURT. 

In City of Hot Springs v. Rector, 76 
Southwestern Reporter, 1056, a general 
power given Cities to “license, regulate, tax 
or suppress brokers” is held to authorize an 
ordinance prohibiting bucket shops, and re- 
quiring of applicants for brokers’ licences a 
sworn statement that they are not doing a 
bucket shop business. 

The court says that the city had a sound 
discretion in fixing the terms on which it 
would grant a license, and this discretion 
would not be interfered with except when it 
was abused, to the hurt of the citizen com- 
plaining. The presumption is that the city 
council’s precautions were wise and proper, 
and unless some private right is shown to be 
infringed, the abstract rights of individuals 
need not be discussed, for the mere claim of 
private privilege must yield to the police 
power of the State. 

No authorities are cited. 


CHURCHES. (NuisANceE—Noisy SERVICE—RIGHT 
OF CITY TO RESTRAIN.) 
KENTUCKY COURT OF APPEALS. 
In Boyd v. Board of Councilmen, 77 
Southwestern Reporter, 669, the right of a 
city to prevent the erection of a church build- 
ing, on the ground that the services which 
will be held therein will be of such a noisy 
character as to constitute a nuisance, is ad 
judicated and’ decided adversely to the city. 
Ky. St., Sec. 3290, subs. 14-16, empowers 
third-class cities to prevent the establish- 
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ment of any business offensive to the public, 
or dangerous to health, and to make police 
regulations to secure and protect the health, 
comfort, convenience, morals, and safety of 
the public, and also to prevent and remove 
noisances. 

The ordinance in question provided that if 
any person should proceed to erect any 
structure without the consent of the common 
council, which, when used for the purposes 
intended, would be greatly injurious to ad- 
jacent property, and destroy the comfort, 
convenience, peace, and reasonable enjoy- 
ment of adjacent residents, such building 
should be deemed a nuisance, and the per- 
sons who built it fined, etc. The court says 
that if it be possible that the colored people 
of this church can hold their services in an 
orderly way, then the building cannot be a 
‘nuisance; and that it would be strange in- 
deed to find any legal authority declaring 
that a beer garden or dancing hail may exist 
in a city, and yet a fireproof brick church 
may not be built therein. The fact that the 
members sang louder in their old and di- 
lapidated building than was agreeable to 
neighboring residents, the court does not 
regard as any evidence that such would be 
their manner of singing in the new one. 

No authorities directly in point are cited. 


COPYRIGHT. (MusIcAL CoMpoSITION— MIMICRY.) 
UNITED STATES CIRCUIT CoURT, EASTERN 


DIstTRICT OF PENNSYLVANIA. 


In Bloom & Hamlin v. Nixon, 125 Fed- 
eral Reporter 977, the complainant sued for 
an alleged infringement of a song which had 
been composed by Bloom and was per- 
formed in a musical extravaganza entitled 
“The Wizard of Oz” belonging to Hamlin. 
The stage business accompanying the rendi- 
tion of the song was prepared by Hamlin’s 
stage director and, as described by the court, 
required the actress to step to one of the 
boxes, single out a particular person and 
sing to him alone, a number of girls being 
brought upon the stage to sing the chorus, 
with the usual gestures, postures, and 
other resources of the actor’s and of the 





manager’s art. “The song” says the court, 
“aided by these accompaniments—especial- 
ly, as it seems, by the rather striking imper- 


‘tinence of making one of the audience un- 


comfortable, obtained some popular favor,” 
and the actress who was the most recent 
singer was regarded as having “made a hit.”’ 
The defendants were the owners and man- 
agers of another theatrical production en- 
titled “The Runaways” and among the com- 
pany was an actress who possessed unusual 
powers of mimicry. *She imitated the pecu- 
liarities and characteristics of certain act- 
resses, among them the one rendering this 
song. Her performance was preceded by 
an announcement that it was an imitation. 
She was alone upon the stage, no chorus 
being present. The court quotes the first 
verse and chorus of the song, which it says 
will exhibit its quality, as follows: 


“Did you ever meet the fellow fine and 
dandy, 

Who can readily dispel your ills and woes? 

Did you ever meet the boy who’s all the 

, candy 

Where’er he goes? 

That’s the very sort of fellow I’m in love 

with, 

He is all the daffodils of early spring, 

And to me the finest bliss is 

Just to revel in his kisses 

When to him I sing:” 

(Chorus.) 

“Sammy, oh, oh, oh, Sammy, 

For you I’m pining when we're apart; 
Sammy, when you come wooing 

There’s something doing around my heart. 
Sammy, oh, oh, oh, Sammy, 

Can’t live without you, my dream of joy; 
Tell me, oh, oh, oh, tell me, 

You’re only mine, my Sammy boy.’” 


The court says: “As will no doubt be 
observed, this sounds the note of personal 
emotion that is characteristic of the lyric.” 
The holding is that as the essential feature 
of the reproduction is the mimicry of the 
peculiar actions, gestures and tones of the 
original production, which were not copy- 
righted by Bloom and could not be since 
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they were the subsequent device of other 
minds, there is no infringement of his copy- 
right. The court says: “No doubt, the good 
faith of such mimicry is an essential element; 
and, if it appeared that the imitation was a 
mere attempt to evade the owner’s copy- 
right, the singer would properly be pro- 
hibited from doing in a roundabout way 
what could not be done directly. But where, 
as here, it is clearly established that the imi- 
tation is in good faith, and that the repeti- 
tion of the chorus is an incident that is due 
solely to the fact that the stage business and 
the characteristics imitated are inseparably 
connected with the particular words and 
music, I do not believe that the performance 
is forbidden.” 


CRIMINAL SENTENCE. (MopIFICATION OF Svu- 
PREME COURT—EXERCISE OF PARDONDING POWER 
—CONSTITUTIONALITY OF STATUTE.) 

NEBRASKA SUPREME Court. 

In Palmer v State, 97 Northwestern Report- 

er, 235, the provision of the Nebraska Crim- 

inal Code, Sec. 590a, empowering the su- 
preme court to reduce an excessive sen- 
tence, and pronounce such sentence as in its 
opinion is warranted by the evidence, is held 
not to violate the constitutional provision 
forbidding the judiciary to exercise any 
power properly belonging to the executive 
branch of the government. Palmer was sen- 
tenced to seven years’ imprisonment for the 
larceny of a stray steer, worth $20, and the 
court says the sentence is excessive, and 
almost Draconian. The validity of the 

statute was denied in Barney v. State, 49 

Neb. 525, 68 Northwestern Reporter, 636, 

and in Fanton v. State, 50 Neb. 354, 69 

Northwestern’ Reporter 953, 36 L. R. A. 

158, but “after much reflection,” the court 

declares these decisions unsound. The fol- 

authorities are relied on as sustain- 
ing its position: Fager v. State, 22 Neb. 

332, 35 Northwestern Reporter, 195; Ander- 

son v. State, 26 Neb. 387, 41 Northwestern 

Reporter, 951; Charles v. State, 27 Neb. 881, 

44 Northwestern Reporter 39; and Nelson 

v. State, 33 Neb. 528, 50 Northwestern Re- 

porter 679. 


lowing 


Ls:e Green Bag. 


DETECTIVES. (DisoRDERLY CONDUCT—SHADOW- 
ING-—RIGHT OF PRIVACY.) 

NEW YORK SUPREME CourRT. 

In People v, St. Clair, 86 New York Sup- 
plement, 77 defendant was convicted of dis- 
orderly conduct in violating Penal Code, 
Sec. 675, as amended by Laws 1891, p. 657, 
ch. 327, providing that any person who, by 
any offensive or disorderly act, or language, 
shall annoy or interfere with any person in 
any place, or with the passengers of any 
public stage, railroad car, or other public 
conveyance, shall be guilty of a misde- 
meanor. Defendant was a private detective, 
and was properly licensed as such. He was 
engaged in shadowing the complaining wit- 
ness, and for several days had followed him 
closely from place to place along public 
streets, making inquiries about him, and at- 
tracting attention to him. The court first 
holds that the term “public place” is not lim- 
ited by the places subsequently mentioned in 
the act, but covers any public place. The 
fact that defendant was licensed did not re- 
lieve him from the punishment prescribed. 
The fact that there is no right of privacy at 
common law does not render the statute 
void as beyond the power of the Legisla- 
ture to enact. It is finally declared that de- 
fendant’s conduct amounted to a violation of 
the law. - Judge McLaughlin dissents. No 
cases are cited in support of the majority 
holding, and the case seems to be res integra. 


DIVORCE. 
FENDANT.) 


(ABANDONMENT — INSANITY OF DE- 


WEST VIRGINIA SUPREME Court. 
In Fisher v. Fisher, 46 Southeastern Re- 
porter, 118, a wife is held entitled to divorce 
for wilful abandonment and desertion con- 
tinuing for three years during which the 
husband was sane, though subsequently he 
became insane and at the time of the com- 
mencement of the suit was a lunatic. Rath- 
bun v. Rathbun, 40 How. Pr. 328; Douglas 
v. Douglas, 31 lowa, 421; and Cook 7. Cook, 
53 Barb. 180, are cited as authority for the 
holding. It is also held that the insanity of 
‘lefendant does not prevent the prosecution 
of a suit for divorce. 





Notes of Recent Cases. 


DOGS. (STATUS AS PROPERTY— NEGLIGENT KILLING 
—LIABILITY OF RAILROAD COMPANY.) 
GEORGIA SUPREME Court. 
In Strong v. Georgia Railway & Electric 
Co., 47 Southeastern Reporter 366, it is held, 
following Jemison v. Southwestern Railroad, 
75 Ga. 444, 58 Am. Rep. 476, that a suit 
cannot be maintained against a railroad com- 
pany for the negligent killing of a dog. In 
an opinion in which he concurs under pro- 
test, Justice Cobb quotes from an opinion of 
a lower court, containing a half humorous, 
half eloquent tribute to the canine creation: 
“The dog has figured very extensively in 
the past and present. In mythology, as 
Cerberus, he was intrusted with watching the 
gates of hell, and he seems to have per- 
formed his duties so well that there were but 
few escapes. Few men will forget the 
song of their childhood, which runs: 


**Old dog Tray’s ever faithful; 
Grief cannot drive him away; 

He is gentle, he is kind; 

I'll never, never find 

A better friend than old dog Tray.’ 


“Nor can any of us fail to remember the 


‘Old 


intelligent animal on whose behalf 
Mother Hubbard went to the cupboard 

“Few men have deserved, and few have 
won, higher praise in an epitaph than the 
following which was written by Lord Byron 
in regard to his dead Newfoundland: ‘Near 
this spot are deposited the remains of one 
who beauty without vanity, 
strength without insolence, courage without 
ferocity, and all the virtues of man without 
This praise, which would be un- 
meaning flattery if inscribed over human 
ashes, is but a just tribute to the memory 
of Boatswain, a dog.” The dog has ever 
invaded the domain of art. All who have 
seen Sir Edwin Landseer’s great picture will 
know how much human intelligence can be 
expressed in the face of a dog. His picture 
entitled ‘Laying Down and Law’ will not be 
forgotten in considering the dog as a liti- 
gant. Thus the dog has figured in mythol- 
ogy, history, poetry, fiction, and art from 
the earliest times down to the present, and 


possessed 


his vices. 


now in these closing days of the nineteenth, 
century we are called upon to decide wheth- 
er a dog is a wild animal (fere naturac) in 
such sense as not to be leviable property; 
or, if he is a domestic animal (domite 
natur@), whether he is not subject to levy, on 
the ancient theory that he had no intrinsic 
value if he was not good to eat. 

“The dog has been very often before the 
courts of the different States and of differ- 
ent countries, and has been the subject of a 
good deal of judicial humor and_ judicial 
learning, but it bears a tinge of the ridicu- 
lous to contend that, however many and 
however valuable dogs a man may own, he 
cannot be made to pav his debts if he will 
only invest his money in dogs—a contention 
which reminds one of the very solemn dis- 
cussions in a certain court, at a time not 
very long past, as to whether the oyster was 
a wild animal. Let it be rememberec 
that in a trover case the plantiff has the op- 
tion of takine a verdict for the property or a 
money verdict. If he should take a money 
verdict, surely the law did not contemplate 
that he should sit in court with his judgment 
and fi. fa. in his pocket, and watch the de- 
fendant carry the dog away, because, al- 
though he could recover a judgment for its 
value, he could not realize it by levy.” 
FIRECRACKERS. (ORDINANCE PROHIBITING Ex 

PLOSION—CONSENT OF MAYOR.) 

MIssouRI Court oF APPEALS. 

In City of Centralia v7. Smith, 77 South- 
western Reporter, 488, the conviction of the 
defendant for exploding firecrackers within 
the city limits on the fourth of July, is re- 
vived. An ordinance of the city prohibited 
the explosion of firecrackers without the 
written consent of the mayor. This is held 
to be within the police power of the city and 
not void as delegating legislative power to 
the mayor. A number of defenses are then 
discussed, and it is held no defense that pre- 
vious violators of the ordinance had not been 
prosecuted; that defendant had participated 
with most of the citizens in violating the 
ordinance on previous occasions on which 
the mayor had charge of the fireworks. It 
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is no defense that defendant did not” know 
of the ordinance, or did not know that an 
order of the mayor to the city marshal to 
arrest persons violating it, was meant to 
embrace defendant’s own back yard. Final- 
ly, it is no defense that the fourth of July 
celebration had been advertised by the citi- 
zens and defendant thought that shooting 
firecrackers was in keeping with the occa- 
sion. That such an ordinance would tend 
to stifle the exuberant patriotism of Young 
America does not seem, strangely enough, 
to have been relied on as a ground of at- 
tack. 


FORGERY. 
TIME.) 


(Or WILL DuRING TESTATOR’S LIFE- 


TEXAS COURT OF CRIMINAL APPEALS. 

In Huckaby v. State, 78 Southwestern 
Reporter, 942, it is held that a will is not 
an instrument subject to forgery during a 
lifetime of the purported testator. The hold- 
ing depends on the construction of Penal 
Code 1895, Arts. 530, 536, 537, which de- 
clare guilty of forgery one who forges an 
instrument which, if genuine, would “have 
created, increased, diminished, discharged, 
or defeated, any pecuniary obligation or 
would have transferred or in any manner 
have affected any property whatever ;” which 
defined “pecuniary obligation, as every in- 
strument having money for its object and 
every obligation for the breach of which 
a civil action for damages may be brought; 
and which provide that by an instrument 
which would “have transferred or in any 
manner have affected” property, is meant 
every species of conveyance or undertaking 
in writing which supposes a right in the 
person purporting to execute it to dispose 
of or change the character of property of 
every kind and which could have such effect 
when genuine. The case is distinguished 
from the English rule under which an instru- 
ment to be the subject of forgery must be 
such as would have some legal efficacy, if 
genuine. The court says: “Now, can it be 
held that the will, if genuine, during the life- 
time of the testator would have the effect, in 





praesenti, to create or discharge any pecu- 
niary obligation, or to transfer or affect any 
property whatever? It is essentially ambu- 
latory during the lifetime of the declarant, 
subject to his revocation at any time, and 
cannot possibly take effect until his death. 
Being such an instrument, we hold that it is 
not the subject of forgery, where the making 
of the instrument occurs during the life of 
the testator.” 


INTOXICATING LIQUORS. 
WHAT CONSTITUTES. ) 
TEXAS CoURT OF CRIMINAL APPEALS. 

In Wallis v. State, 78 Southwestern Re- 
porter 231, it is held a violation of the Sun- 
day liquor law for a saloon keeper to sell 
beer on Saturday under an agreement to 
keep it on ice for the purchaser until Sun- 
day, and then on Sunday hand it out to him 
through a broken glass in the door. 

The court says that if the saloon keeper 
could do this in one instance, he could do it 
in other instances, and if he could niake a 
sufficient number of sales for delivery on the 
next day, his house might be kept open the 
entire day to consummate deliveries. An 
essential part of the business of a saloon 
keeper is the keeping of his drinks cool, and 
if he can make sales on Saturday, and keep 
the goods in his refrigerator for delivery on 
Sunday, he will be compelled to keep his 
place open for that purpose, though he can 
make no sale on Sunday, nor receive any 
money on that day for goods previously 
sold. 

No cases are referred to. 


(SALE ON SUNDAY— 


LIBEL. (ANONYMOUS ARTICLE— WHAT CONSTI- 
TUTES.) 
NorRTH CAROLINA SUPREME COURT. 
In Williams v. Smith, 46 Southeastern 
Reporter 502, the necessity of notice as a 
preliminary to an action for libel, as required 
by Pub. Laws, 1901, c. 557, Sec. 1, is dis- 
cussed in the light of section 3, which pro- 
vides that section 1 shall not apply to anony- 
mous communications and _ publications. 


The newspaper article on which the suit was 
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founded was signed by “Smith.” The de- 
fendant’s full name was Isaac H. Smith. 
This, it is held, is not an anonymous publi- 
cation. The definition given in the Century 
Dictionary of the term “anonymous” is re- 
lied on. 


LITIGATION. (FAILURE TO MAKE PARTY—-ACTION 
FOR DAMAGES.) 


KENTUCKY COURT OF APPEALS. 


In Friend v. Means, 78 Southwestern Re- 
porter 164, the plaintiff, who was the holder 
of an unrecorded deed subject to a remote 
vendor’s lien, was not made a party defend- 
ant to proceedings forclosing the lien, and 
on this account she brought an action for 
damages against the remote vendor. 

The court says that the action is both 
unique aid untenable. Defendant was un- 
der no duty to make plaintiff a party, even 
if he had known she owned an interest in the 
land. No legal right of hers could be pre- 
judiced in an action to which she was not a 
party, and that she was not a party was due 
to her failure to record her deed. Even if 
she had been a party, she could not have 
fared better than she did, as, under the 
agreed facts, she had no defense. Her only 
remedy for the loss she sustained is upon 
the warranties she holds from her vendors. 

No authorities are cited. 

MASTER AND SERVANT. (EMPLOYMENT BY 

YEAR—DISCHARGE OF SERVANT—ACTION FOR 

WAGES.) 





NEW YORK SUPREME Court. 

In Walsh v. New York & Kentucky Co., 
85 New York Supplement 83, the court holds 
that where one is employed as a salesman 
for a year, his wages to be paid by the 
month, and he is discharged after a month’s 
wages are due, and after he has performed 
several days’ work on the next month, he can 
recover the month’s wages, subject to any 
counterclaim of his employer, but for the 
subsequent days he can recover only if his 
discharge was wrongful, and then only as 
damages. 

The case of Turner v. Kouwenhoven, 100 
N. Y. 115, 2 Northeastern Reporter 637, is 











distinguished, and Tipton v. Feitner, 20 N. 
Y. 429, Bowdish v. Briggs, 5 App. Div. 592, 
39 New York Supplement 371, and Clark v. 
Fernoline Chemical Co., 5 New York Sup- 
plement 190, are cited as supporting the rule 
that even where a contract is made for a 
year, but there is provision for periodical 
payments during the time, and the contract 
in its nature does not necessarily contem- 
plate entire performance as a condition pre- 
cedent to compensation, the servant, when 
discharged for cause, is entitled to recover 
the amount due for the month, or his month- 
ly wages, as wages earned, subject to re- 
coupment by the master for any damages suf- 
fered by him by reason of the neglect, un- 
skillfulness, .or nonperformance of the 
servant. As to the days of the succeeding 
month, the court says a distinction is to be 
observed, the servant’s action being not a 
suit to obtain a proportionate amount of the 
month’s salary, but rather an action of quan- 
tum merwuit to recover for breach of contract. 

Arnold v. Adams, 27 App. Div. 348, 49. 
New York Supplement 1041, and Elliot v. 
Miller, 17 New York Supplement 526, are 
cited on this latter point. 


MASTER’S PERIL. (RESCUE BY SERVANT—INJURY 
—MASTER’S LIABILITY.) 

lowA SUPREME Court. 

In Saylor v. Parsons, 98 Northwestern 
Reporter 500, the plaintiff, who was in de- 
fendant’s employ, sued to recover for inju- 
ries sustained in endeavoring to rescue his 
employer from a position of peril resulting 
from the latter’s attempt to uncermine a 
brick wall. In discussing the plaintiff's 
right of recovery the court says, that negli- 
gence on the part of defendant, either toward 
the person rescued, or the party making the 
rescue, is esential. Evansville & Crawford 
R. Co. v. Hiatt, 17 Ind. 102, Donahoe v. Rail- 
way Co., 83 Mo. 560, 53 Am. Rep. 594, and 
Gramlich v. Wurst, 86 Pa. 74, 27 Am. Rep. 
684, are cited as sustaining this view. The 
court says that it is not pretended that plain- 
tiff was not assigned a safe place to work, 
nor is it claimed that there was any wart of 
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care with respect to him after he began his 
efforts to sustain the wall. As to whether 
there was any negligence of the employer 
toward himself, the court says: “Undoulted- 
ly Parsons owed the moral duty of protect- 
ing his own person from harm. But the love 
of life is regarded as a sufficient inducenient 
to self-preservation; all that is deemed es- 
sential for the government of persons in 
matters affecting themselves alone. Where 
no one else is concerned, the individual may 
incur dangers and risks as he may choose, 
and in doing so he violates no legal duty. 
He cannot be guilty legally, though he may 
be morally, of neglecting himself. . . . It 
may be said, however, that Parsons ought, in 
placing himself in peril, to have anticipated 
that some one would, upon discovering his 
danger, undertake to shield him from harm. 
}ut this was a contingency which, as it 
seems to us, would not be likely to be con- 
templated. Men do not expose their lives 
to danger with the idea that others will pro- 
tect them from harm by risking their own 
lives. Though history teems with accounts 
of heroic conduct and self-sacrifice, deeds of 
this kind have not become so common that 
they are to be anticipated as likely to occur 
whenever opportunity is afforded. The in- 
stincts of self-preservation still so dominate 
human conduct that acts like that under con- 
sideration, in which life itself was risked for 
the protection of another, are of such rare 
occurrence as always to commend the special 
attention and admiration of the entire com- 
munity, and by the common voice of man- 
kind those who do them are singled out as 
worthy of enrollment on the scroll of heroes. 
Because of their infrequency, however, it 
cannot be said that they should enter into the 
calculations of men as at all likely in the ordi- 
nary transactions of life. As they spring 
from magnanimity, magnanimity must be 
relied upon in cases like this for reparation.” 


MUNICIPAL CORPORATION. (AcT OF OFFICER 


—PROSECUTION UNDER VOID ORDINANCE—LIA- 
BILITY OF MUNICIPALITY.) 
WASHINGTON SUPREME COURT. 


In Simpson v. City of Whatcom, 74 Paci- 





fic Reporter 577, the question was whether 
a city was liable for damages for prosecu- 
tions conducted by its officers for the viola- 
tion of a void ordinance requiring a license 
fee to be paid into its treasury, for the use of 
bicycles on its streets. The ordinance was 
enacted in conformity with Laws 1899, p. 
41, authorizing cities to regulate and license 
the riding of bicycles. The court says that 
the question has never been presented to it, 
and an exhaustive examination of the au- 
thorities discloses that they are bewildering, 
both in numbers and lack of harmony. The 
two cases particularly discussed are Mc- 
Graw v. Marion, 98 Ky. 673, 34 S. W. Rep. 
18, 47 L. R. A. 593, and Taylor v. Owens- 
boro, 98 Ky. 271, 32 S. W. Rep. 948, 57 Am. 
St. Rep. 361, the doctrine of the latter case— 
that a municipal corporation is not liable for 
the acts of its officers in enforcing a penal 
ordinance or while engaged in duties relat- 
ing to the public safety and in the mainten- 
ance of public order being the one finally 
followed. As the ordinance in question was 
enacted under legislative authority, the city 
is regarded as a governmental agency, not- 
withstanding the license fee went into its 
treasury, and its officers acted as agents of 
the State or general public. Other cases 
are: Tindley v. Salem, 137 Mass. 171, 50 
Am. Rep. 289, Lawson w Seattle, 6 Wash. 
184, 33 Pac. 347, Worley v. Columbia, 88 
Mo. 106, Nisbet v. Atlanta, 97 Ga. 650, 25 
S. E. 173, Bartlett v. Columbus, tor. Ga. 
300, 28 S. E. 599, 44 L. R. A. 795, McFadin 
v. San Ahtonio, 22 Tex. Citv App. 140, 54 
S. W. 48, Caldwell v. Prunelle, 57 Kan. 511, 
46 Pac. 949, Buttrick.v. Lowell, 1 Allen, 172, 
79 Am. Dec. 721, Trescott v. Waterloo (C. 
C.) 26 Fed. 592, and Town of Laurel v. 
Blue (Ind.) 27 N. E. 301. 


MUNICIPAL OFFICES. (INcuRRING INDEBTED- 
NESS— ExcEss OVER CONSTITUTIONAL LIMITA- 
TION—PERSONAL LIABILITY.) 

IowA SUPREME Court. 


Lough v. City of Esterville, 98 North- 
western Reporter 308, was an action brought 
by taxpayers of the defendant city against 
it and its officers to enforce against the latter 
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a personal liability claimed to have arisen be- 
cause they had incurred for the city a bonded 
debt in excess of the constitutional limitation, 
which by reason of the transfer of the bonds 
to innocent holders the city was precluded 
from contesting. The proposition is said by 
the Court to be unique and in discussing it 
no authorities are cited. In the opinion of 
the Court the defendants are not liable. The 
following quotations will illustrate the 
Court’s views: “Counsel for appellant does 
not cite any case holding that the mayor and 
the respective members of the council of a 
city may be held personally liable in dam- 
ages because that municipal indebtedness 
in excess of the constitutional limit has been 
contracted or permitted. We know of no 
such case, and we cannot say that there is 
anything in reason or the spirit of our sys- 
tem of government that dictates the promul- 
gation of any such rule at our hands. While 
a violation of the Constitution in the respect 
in question is to be condemned, and the 
courts should interfere to prevent such vio- 
lation whenever called upon so to do, yet we 
are not prepared to adopt the suggestion 
that an action for damages may be resorted 
to, as affording a proper means of redress, 
where a violation has been accomplished.” 
. . . “It has always been the law that a 
public officer who acts either in a judicial 
or legislative capacity cannot be held to 
respond in damages on account of any act 
done by him in his official capacity. His 
act may be void, as in excess of jurisdiction, 
or otherwise without authority of law, and 
he may be subject to impeachment and re- 
moval from office for corrupt practices, but 
he cannot be mulcted in damages.” 


NURSE. (VALUE OF SERVICES—OPINION EVIDENCE 
—TESTIMONY OF PHYSICIAN.) 
Texas CourT OF CIVIL APPEALS. 


In Cameron Mill & Elevator Co. v. Ander- 
son, 78 Southwestern Reporter, 971, it is 
held that a physician who is not a nurse, and 
who has never employed one, and who has 
no personal knowledge as to the compen- 
sation of professional nurses in the city be- 





yond what a few of them told him, is not 
qualified to testify as to their reasonable and 
customary compensation. The court says, 
that while hearsay may form the basis of a 
receivable opinion as to value, the inquiries 
or statements relied upon should be of such 
extent and character as will afford a fair in- 
ference that the witness had knowledge of 
the subject. 





PARDON. (VALIDITY—SUFFICIENCY OF FILING— 
GOVERNOR’s SIGNATURE—PRACTICE.) 
MICHIGAN SUPREME COURT. 
In Spafford v. Benzie Circuit Judge, 98 
Northwestern Reporter 741, various ques- 
tions of practice connected with the pardon- 
ing of a convicted person are discussed. It 
is held that the fact that a pardon is not ad-° 
dressed to the court having custody of the 
prisoner, and does not state the date of his 
conviction, and erroneously recites that he 
has been sentenced, do not affect its valid- 
ity, and that the fact that a pardon was de- 
livered directly to the prisoner concerned is 
immaterial. A formal motion to the court 
to discharge the prisoner because he has 
been pardoned is said to be the proper 
method of bringing the pardon to the court’s 
attention. Where the original pardon is de- 
livered to the court having custody of the 
prisoner several days before the hearing of 
such a motion, there is a sufficient filing of 
the pardon, though no copy was filed with 
the clerk until after the motion was made. 
People v. Marsh, 125 Mich. 410, 84 N. W. 
472, 51 L. R. A. 461, 84 Am. Rep. 584, is 
cited as conclusive of the governor’s power 
to pardon before sentence. Finally, it is 
held that the fact that only the initials of the 
governor’s Christian names are used in his 
signature to the pardon, which is duly at- 
tested by the Secretary of State and is other- 
wise regular in form and substance, does 
not affect the pardon’s validity. 





PUBLIC BUILDINGS. 
RIGHT TO COMPLAIN.) 
KANSAS SUPREME COURT. 


(UNAUTHORIZED USE — 


In Amusement Syndicate Co. v. City of 
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Topeka, 74 Pacific 606, a private citizen is 
denied the right to maintain an action en- 
joining city officers from allowing the use 
of the city auditorium for entertainments for 
private profit, even though such use may 
be wrongful. The court says that it has been 
repeatedly held that a private party cannot 
maintain an action against a public officer 
where the acts complained of affect merely 
the interests of the public generally. Before 
he can maintain such an action and challenge 
the conduct of public business, he must al- 
lege an interest personal and _ peculiar 
to himself, that is not shared by and does 
not affect the general public. The fact that 
the plaintiff in this case was a large tax- 
payer and was the proprietor of places of 
amusement which were injured by the com- 
petition thus created by the city fathers, is 
held not to give him such a standing as to 
sustain the action. 


STRIKES. (INTERFERENCE WITH PICKETS—RIGHT 
TO ENJOIN.) 
NEW JERSEY CouRT OF CHANCERY. 

In Atkins v. W. & A. Fletcher Co., 55 
Atlantic Reporter 1074, striking machinists 
sought to enjoin interference by their for- 
mer employer and an association to which it 
belonged, with pickets maintained by them 
in.an orderly manner. The interference was 
alleged to be by intimidation, threats, vio- 
lence, arrests, etc. 

In an oral opinion, the chancellor says 
that complainants are before the court as 
employers, and not as employés, the pickets 
being their servants. That the former em- 
ployer of the complainants had the right to 
combine with other employers to refuse em- 
ployment to any class of workmen, as fully 
as employés have the right to combine to 
refuse to be employed. The mere fact that 


defendants, by intimidation or criminal vio- 
lence, interfere with the free flow of labor to 
complainants, does not give them the right 
to equitable relief, since the complainant em- 
plover must show substantial money dam- 
ages, for which no adequate legal remedy 
“The injunction, at the instance of 


exists. 


an employer, in these strike cases, was 
forced out of courts of equity because the 
situation presented was one where, without 
injunctive relief, ruinous losses to the com- 
plainant would be inevitable. Railroads and 
large plants of machinery were paralyzed, 
aggregations of capital lay idle, while the 
persons acting in combination, who by their 
interference with the free labor market had 
caused and were continuing this great pe- 
cuniary loss, were themselves irresponsible 
pecuniarily. It is to this class of cases, in 
my judgment, that the strike injunction 
should, under present social and business 
conditions, as far as possible, be confined.” 
In conclusion, the court holds that the right 
of a voluntary association engaged in sup- 
porting a strike to freedom in the labor mar- 
ket, so that it can readily employ pickets 
and other agents in carrying on its indus- 
trial warfare, is not a proper subject of pro- 
tection by injunction. 

But one authority is cited, Jersey Printing 
Company v. Cassidy, 63 N. J. Eq. 759, 53 
Atl. Rep. 230, and that is on the point that 
the complainants appear in court as em- 
plovers whose right to have labor flow freely 
to them is being interfered with. 


TICKET BROKERS. 


INJUNCTION TO PREVENT TRAFFIC.) 


(WorRLp’s Fair TICKETS— 


MISSOURI SUPREME Court. 
In Schubach v. McDonald, 78 Southwest- 
ern Reporter, 1020, writs of prohibition were 
applied for by a number of St. Louis ticket 
brokers to prevent the St. Louis Circuit 
Court from further entertaining injunction 
suits brought by railroad companies to pre- 
vent the plaintiffs from trafficing in World's 
Fair tickets issued by the railroad compan- 
ies at reduced rates and made non-transfer- 
able. While the case turns on the sufficiency 
of the pleadings below, and the propriety of 
the injunction is not directly determined, its 
atmosphere is significant of a possible hold- 
ing that the traffic in question can be en- 
joined, the jurisdiction of the lower court be- 
ing upheld and the writs denied. 
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